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Banking in In this number we pre- 


—— sent our readers with an 
article from the pen of Edward and 
\lfred F. White, tracing the history 
of banking in Boston from its earliest 
Inter- 
esting, indeed, is the picture of the 
gradual unfoldment of the conditions 
which called for the establishment of 
the first, and succeeding banks and 


beginning to the present time. 


the progressive enlargement of bank- 
ing operations; and especially so is 
that chapter which shows how the 
Boston bankers brought undercontrol, 
in a way profitable to themselves, 
the too widely expanded volume of 
country bank circulation. Thecountry 
banker would issue his notes at par 
and in course of time they would 
percolate down to Boston, undergoing 
a gradual filtration of value on the 


way, until finally they would only be 
taken at rates of discount varying 
from 10 to 60 per cent. This was a 
money-making process for the country 
banker who, through his Boston 
broker, could purchase his own notes 
at the 
difference between the purchase price 
and the par of redemption. At the 
same time the avalanche of country 
notes crowded out the circulation of 
the Boston banks. The first step to 
reform this was taken by the New 
England Bank, which purchased the 
country notes at a discount merely 
sufficient to defray the cost of send- 
ing them home for redemption whole- 
the Suffolk Bank, 


which took all country notes at par, 


discount and thus save the 


sale; then came 
and made itself depositary and clear- 
ing agent of the country banks, re- 
deeming their notes in Boston; and 
finally a Bank of Mutual Redemption 
was established, participated in by 
the various Boston banks, which at- 
tended to the redemption of country 
bank bills. 
of the system ‘established in Boston 
for the redemption of country bank 
bills, one calls to mind, as an inter- 


In reading this account 


esting analogy, the present system 
recently established in Boston, for the 
par clearing or redemption of checks 
on country banks in New England. 
The note of the New England bank, 
as a medium of circulation, is dead; 
but now the check on the New Eng- 
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land bank is its successor and largely 
takes its place, and every man who 
has a check book and a redemption 
fund in bank is, in a way, an issuer 
of circulation. As formerly with the 
country bank note, so now with the 
country bank check, we see displayed 
the controlling tact and ingenuity of 
the Boston banker; he receives such 
checks at par in Boston, and ar- 
ranges, through his clearing house 
organization, with the payors for 
their redemption, thus saving to the 
holder public all discount, by way of 
expense, which would be occasioned 
by an independent forwarding. 

The growth of the various banking 
institutions, of the trust companies, 
and of the clearing house are other 
subjects embraced in the article. 


An instructive case 
has just been decided by 
the Supreme Court of Massachusetts 
relative to the payment of promissory 
notes through the Boston Clearing 
House. Many depositors in banks, as 
is well known, execute their notes 
payable at the bank and now, since 
the Negotiable Instruments law has 
been established in Massachusetts, an 
instrument payable at a bank “is 
equivalent to an order to the bank 
to pay the same for the account of 
the principal debtor thereon;” in 
other words, equivalent to a check 
in so far as the bank’s authority to 
pay same, without first receiving an 
express instruction from its depositor, 
is concerned. 

While the Boston Clearing House 
has established rules for the clearing 
of checks, it has made no provision 
concerning the collection and pay- 


The Clearing 
of Notes, 
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ment of promissory notes through the 
clearing house. Some of the bank-> in 
Boston collect such notes outside the 
clearing house, by direct preseiita- 
tion to the bank where payable; ut 
certain of the banks in the clearing 
house send such notes through the 


‘clearings, the same as they do checks, 


and it seems that there is a custom 
among such banks that such notes 
are to be treated as paid, if not re- 
turned at a fixed hour by the reccivy- 
ing to the delivering bank. In the 
case before the court a promissory 
note had been presented to the bank 
at which payable, through the clear- 
ing house, and this bank by reason 
of inability to communicate with the 
maker, and desiring to accommodate 
him, did not return the note until 
three o’clock, when the presenting 
bank refused to receive it, claiming it 
had been paid. The court goes very 
fully into the question of custom, 
finding the existence of a 
among certain clearing house banks 
that forwarded notes through the 
clearing, that such notes were to be 
treated as paid if not returned at 
some hour, either one or two o'clock 
if ‘‘time’’ was not asked, and if ‘time’ 
was asked and granted, not later 
than two p. m., and upholding such 
custom as valid and binding on the 
parties thereto. As a result the note 
in question was held to be absolutely 
paid and, furthermore, the payment, 
not being a mistaken, but an inten- 
tional, one, could not be recovered. 
In a former decision by the Supreme 
Court of Massachusetts in a 
where a note sent through the clear- 
ings was held until 1:50 p. m., 
and then returned, recovery of the 
amount was permitted from the bank 


custom 


case 
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which presented the note. This last 
nanied case rested upon a different 
state of facts, and is distinguished by 
the court from the one now decided. 
The present decision should prove in- 
teresting and instructive as a legal 
revulation of the subject of presenting 
notes through the Clearing House, 
showing the established customs un- 
der which such notes are presented 
and conditionally paid; when, if not 
returned, the conditional payment be- 
comes an absolute one; when the ab- 
solute payment can be recovered as 
being made through mistake of fact, 
and when not recovered as being in- 
tentionally made. 


Bogus Ware- 
house Receipts 


The extensive crop of 
cotton receipts, repre- 
senting imaginary cotton, which the 
president of a well-known New York 
warehouse company a few years ago, 
issued to himself, and marketed as 
collateral among a number of New 
York banks, been giving the 
Court of Appeals a good deal of 
trouble ever since, to determine wheth- 
er the warehouse company must make 
good to the banks the cotton called 
for by the receipts. We have during 
the last few years, reported several 
decisions of the New York Court of 
Appeals in cases growing out of these 
fraudulent receipt transactions and we 
now call attention to the latest de- 
cision which we report in the present 
The law evolved 
from the previous cases is that when 


has 


number. tule of 


the president of a warehouse company 
issues certificates to himself individu- 
ally, the receipts on their face give a 
purchaser such notice as to put a 
prudent person upon inquiry in re- 
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gard to the president’s authority to 
issue the certificates; and in order to 
make the warehouse company liable 
thereon in case the issue has been 
fraudulent, the holder must show 
that implied authority has been con- 
ferred upon the president to issue cer- 
tificates to himself. In the latest case, 
now published, wherein one of the 
New York banks is seeking to hold 
the warehouse company liable on 
some of these bogus cotton certifi- 
cates, it is held that it is important 
for the bank to establish not only the 
president’s authority to issue certifi- 
cates to himself, but also that it 
parted with its money in good faith 
and relying upon the representations 
made to its officers. It seems that, 
in this case, an employe of the bank 
actually went to the warehouse to 
make an inspection of the cotton and 
was there informed by the superin- 
tendent that the cotton was there in 
storage all right but it could not then 
be shown to him. Thereupon the 
bank made the loan. The bank is 
successful in compelling the warehouse 
company to make good to it the 
amount of its loan and interest, the 
entire value of the cotton called for 
by the certificates held by it being a 
greater amount. The court, however, 
refuses to allow the bank to recover 
the entire value of the cotton so as 
to apply it upon another, and ante- 
cedent, indebtedness which had been 
incurred by the president of the ware- 
house company to it, holding that as 
to this latter the bank was not a 
bona fide holder for value, and that 
the liability of the warehouse com- 
pany, being on the theory of estoppel, 
and to a bona fide holder only, only 
extends so far as to protect such 





552 THE BANKING 


bona fide holder from loss. Upon the 
enactment of the Neogtiable Instru- 
ments Law of New York the law 
upon this point, as our readers know, 
has been changed so that the holder 
of a note given for an antecedent 
indebtedness is a holder for value 
equally as where present value is 
given. 


Mistake of The 
Law. 


courts, after all, 
we are beginning to be- 
lieve, have some sympathy with the 
poor bankers who are sometimes 
forced to act, as agents for others, 
in accordance with requirements of 
law which are so doubtful and uncer- 
tain that even the courts themselves 
differ in their interpretation . We pub- 
lish a case from South Dakota where 
a bank was.employed to collect a 
note, and presented and protested the 
same one day too late, whereby the 
indorser was discharged. It was not 
known, however, that the indorser 
was discharged until after the owner 
of the note, first recovering a judg- 
ment against him in the lower court 
on the theory that the presentment 
and protest was made on the proper 
day, had received a final decision by 
the Supreme Court reversing the lower 
tribunal and declaring that the pro- 
test had been made one day too late. 
Then the owner, in his wrath, turned 
upon the collecting bank for damages. 
It had been employed by him to col- 
lect the note and‘take the necessary 
steps to hold the indorser in case of 
non-payment. Itwas bound to know 
the law and it made no difference 
that the South Dakota statutes as 
to holidays and days of grace were 
as intricate as a Chinese puzzle and 
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that the lower and higher court h 
directly opposite views respecting th 
provisions. The plain, established f: 
was that the collecting bank h 
made a mistake and released the 
dorser and the owner of the no 
and his attorney, evidently thou, 
they had a sure case against 1 
bank. But the Supreme Court 
South Dakota holds otherwise. Itre 
jects the theory that a bank, acting 
as agent, is bound in all cases to 
know the rules of law and conform 
to them at its peril. Generally the 
rules in regard to presentment and 
protest of bills and notes are so 
plain and so well known by notaries, 
cashiers and attorneys that any fail- 
ure to comply with them by an agent 
would carry with it such proof of 
want of skill as to render him liable 
to his principal; but in a case like the 
present, calling for the decision of a 
question of law so puzzling that even 
the courts differ respecting it, there is 
no liability attaching to the agent 
where he exercises such care, diligence 
and skill as are usually exercised by 
persons engaged in his line of business. 

The exercise of reasonable skill by 
a collecting agent is the test and 
guide of his liability or non-liability. 
In the South Dakota case he exercised 
such reasonable skill, and was there- 
fore exonerated from liability although 
the result of his acts was to release 
an indorser. 


Handwriting William J. Kinsley, New 


Experts. 
xperts. York’s well-known hand- 


writing expert, contributes to this 
number of the Journal an article upon 
the ‘“‘Broughton”’ case in Georgia, 
wherein an innocent man was con- 
victed of sending a scurrilous letter 


bar 
wh 
and 
on 1 








to « ‘udge in Atlanta upon the testi- 
mon: of two amateurs, who called 
ther: -clves experts in handwriting, the 
man afterwards being released upon 


confession of the real culprit. This 
case was made the basis by news- 
papers all over the country for at- 
tacks upon handwriting experts in 
gencral, and for arguments showing 
the worthlessness of this class of evi- 
dence, and in making their reports, 
the newspapers have so mangled and 
distorted the real facts as to, in turn, 
lay themselves open to the counter 
charge of the grossest incompetency 
in the prosecution of their own pro- 
fession. 

Mr. Kinsley brings this case into 
view as the text for a discourse upon 
the all-important necessity for dis- 
crimination by the courts between 
the few real experts,and the many so- 
called experts, in the matter of hand- 
writing; and incidently he hammers 
the newspaper men pretty hard for 
their own exhibition of incompetency 
in not being able to state one fact 
out of a dozen, right, as well as their 
inability to make their accounts, as 
between themselves, agree. 

In law, in medicine, and in profes- 
sional accounting, the public are pro- 
tected from the shysters, quacks and 
pretenders by the legal requirements 
which must be complied with before 
a practitioner can be admitted to 
their ranks. But in the matter of 
hand-writing expertism, upon which, 
inthese latter days, not only property 
rights or good name, but even life, 
sometimes depends, there is no legal 
barrier between the public, anyone of 
whom may chance to be victimized, 
and the charlatan, except the judge 
on the bench in any particular case, 
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who, sa the result of a few questions 
and answers alone, assumes to deter- 
mine whether an alleged expert is, 
or is not, qualified. As a matter of 
fact, of the large number of so-called 
experts, probably there are less than 
a dozen in the entire country who 
make this subject their exclusive study 
and business; yet the many hundreds 
who claim equal rank and are ad- 
mitted to testify in court, often with- 
out proper investigation into their 
qualifications, many times cause in- 
justice to innocent persons and bring 
handwriting expertisminto disrepute. 
It is the expert of real competency 
whom Mr. Kinsley aims to defend, 
urging recognition of the vital dis- 
tinction between the few who are 
qualified and the many who are not, 
and maintaining that the former 
should not be indiscriminately ranked 
in the same class with the numerous 
body of amateurs and subjected to 
the stigma of incompetency so often 
visited upon the latter. 

Cases such as that of “Broughton’’ 
go to show how important it is for 
the courts to exercise the greatest 
sare before qualifying handwriting ex- 
perts, and Mr. Kinsley’s article is of 
value in bringing the subject to public 
notice. 


Commerce Commercial relations be- 
with Spain’ tween the United States 
and Spain have been fully restored. 
The figures of the Treasury Bureau 
of Statistics for the fiscal year 1900 
show that the exports from the 
United States to and the imports 
into the United States from Spain in 
the fiscal year 1900 were larger than 
in any other year since 1893, and 
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within a few hundred thousand dol- 
lars of the highest record ever made 
in the commerce between the two 
nations. Exports from the United 
States to Spain in the fiscal year 
1900 were $13,399,680, against $10,- 


912,745 in the fiscal year 1897, the | 


last full year preceding the war; 
while the imports into the United 
States from Spain in 1900 were $5,- 
950,047, against $3,631,973 in the 
fiscal year 1897. The only years of 
the decade 1890-1900 in which the 
commerce between the two nations 
was as large as in the year just 
ended were 1891, 1892 and 1889, 
when the exports to Spain averaged 
about $13,500,000, and the imports 
from Spain about $5,500,000 an- 
nually. In the fiscal year 1899, 


which felt the full effect of the war 
between the two countries, the ex- 
ports from the United States to Spain 


were $9,097,807, those of the present 
year thus being more than 50 per 
cent. in excess of that year; while 
our imports from Spain in 1899 were 
$3,982,363, against $5,950,047 in 
the fiscal year just ended. 

Cotton, breadstuffs, mineral oils 
and manufactures of wood are the 
principal articles of our exports to 
Spain, raw cotton being by far the 
largest single item in the list. Fruits, 
nuts and wines are at present the 
largest items of our imports from 
Spain, though in earlier years iron 
ore formed an important item of our 
importations from Spain. 

Importations of iron ore from Spain 
have also increased in the year 1900 
as compared with years immediately 
preceding, amounting to $645,279, 
against $44,648 in 1899 and $302,327 
in 1896, though in the years 1890 
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and 1891 our importations of i:on 
ore from Spain amounted to nearly 
$1,000,000 annually. The princ pal 
importations of fruits from S; ain 
are almonds, oranges and raisins; 
of almonds the importations aver- 
age nearly half a million dollars an- 
nually, and of raisins from a half smil- 
lion to a million dollars annually 

In exports by far the largest item 
is unmanufactured cotton. The expor- 
tations of cotton to Spain from the 
United States were in 1890, 87,669,- 
782 pounds, and in 1900 were 121,- 
846,155 pounds. This particular 
feature of our export trade with 
Spain was not materially affected by 
the war, the quantity of cotton ex- 
ported from the United States to 
that country in the fiscal years 1898 
and 1899 being higher than in any 
other year during the decade, though 
the number of pounds exported to 
Spain in 1900 is but slightly below 
that of 1899, while the increased 
price per pound brings the value of 
this single item of our exports to a 
higher figure than in any other year 
of the decade except 1891. The total 
value of raw cotton exported to 
Spain from the United States in 1900 
was $9,481,700 out ofa total of 
$13,399,680, representing the value 
of all articles exported to Spain from 
the United States. Next in import- 
ance is wood and manufactures there- 
of, the most important item under 
this head being shooks, staves and 
headings, of which the exports to 
Spain have averaged considerably 
more than a half million dollars 
during the decade. Next in import- 
ance to cotton and manufactures of 
wood is provisions, of which the ex- 
portations to Spain are controlled 
largely by crop conditions in that 
country. 
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MASS BANK 1784 


HE City of Boston, the 
center from which radi- 
ated the spirit of that 
Anglo-Saxon civilization 
which first developed the resources 
of New England, and which has since 
guided and dominated the develop- 
ment of the resources of a large por- 


tion of the Great West, was founded 


hy the Massachusetts Company un- 


Governor 
1630. 


der John Winthrop in 
Charles I. was King of Eng- 
land, and the struggle which led to 
his dethronement and death had just 
commenced. The 
those who stood for religious inde- 
pendence, by Archbishop Laud, gave 
an impulse to emigration to the New 
World where a 
breathed. 


air could be 
The condition of the home 


freer 


persecutions of 





BY EDWARD AND ALFRED F. WHITE 


government became more and more 
distracted, giving opportunity to the 
colonies to flourish without interfer- 
ence or help. The site of the City of Bos- 
ton was not naturally one calculated 
for a great town. It was one that re- 
quired expensive artificial aid to en- 
able it to meet the needs of an unex- 
pected growth. Nowhere, not even in 
Venice or in Holland, have greater 
natural obstacles to the expansion of 
an energetic people been more success- 
fully overcome. Boston is a city 
resting on peninsulas and islands con- 
nected by bridges and causeways. 
With her fine harbor, and her popula- 
tion devoted to commerce and manu- 
factures, she is to-day a magnificent 
monument of their skill and persever- 


ance. When a work of such magni- 
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tude is accomplished, the thoughtful 
observer at once becomes curious as 
to the ways and means. What caused 
the movement of the masses of ma- 
terial, obtained from the quarries of 
the mainland and the forests of Maine? 


How were they moved and placed in 
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home and abroad, nor without intel- 
ligent financial organization. They 
were not completed by the crude ro- 
cesses of tyranny, such as built the 
pyramids, but by the paid labors of 
freemen. To secure the willing hands 
that wrought these wonders, Boston 


Gov. JAMES BOWDOIN, 
First President Massachusetts Bank. 


position for the foundations of the 
massive buildings, warehouses, and 
residences, the docks and seawalls, 
the causeways and the bridges? How 
were the original hills of the tremon- 
tained nucleus leveled, and the hol- 
lows, bays, and oozy inlets filled up? 
These works were not possible with- 
out the ability to utilize resources at 


was almost from the first an ardent 
student in monetary science. When 
the colonists first set about their 
work, trade with the Indians 
-arried on in wampum. As every one 
knows, this consisted of beads made 
of seashells. It was a true money, re- 
quiring labor for its production, and 
as long as it was manufactured by 


was 
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the simple methods of the Indians, 
sustained its value as a currency. 
jut the greater art of white men in- 
creased its quantity so that it depre- 
ciated and ceased by degrees to serve 
its purpose. The want ofa current 
and stable money was early felt in 
the colonies. 

The sea towns like Boston secured 
gold and silver from their foreign 
trade, but not in the quantities need- 
ed for interior trade. Resort was had 
to furs and skins, which formed the 
principal commodity in commerce 
with the Indians. This sort of cur- 
rency had its disadvantages, and very 
early we find the colonists exercised 
over various plans for supplying 
money in the quantities needed. 
Banks in the modern sense were 
then unknown, but the idea of paper 
money was beginning to make way 
in men's minds, with all the errors 
and fallacies that accompanied its in- 
troduction into which the colonists 
fell, like men all over the world have 
done before and since. 

In 1651, long before the introduc- 
tion of paper money, a mint was es- 
tablished in Boston, at which the 
famous pine-tree shillings were coined. 
The first issue of paper money was 
made by Massachusetts in 1690, to 
fit out the successful expedition 
against Louisburg. 

Trade at this period was con- 
stantly embarrassed by want of a 
currency, and in 1715 a land bank 
was proposed by John Colman, a 
merchant of Boston. His plan was 
asort of replica of the land bank 
proposed by Briscoe and Chamber- 
layne to the English Parliament in 
1693, a year before the law creating 
the Bank of England was enacted. 
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English good sense had rejected the 
scheme of Chamberlayne, and Col- 
man’s plan was likewise forbidden 
by the Province Council. It had 
many supporters, however, as had 
its prototype in England, and the 
public opinion of the colony was so 
set on paper money in some form 
that an issue by the treasury in the 
sum of £50,000 was authorized. 
This round sum or aggregate was 
styled a bank. It was to be loaned 
on good mortgages, in sums not less 
than £50 nor more than £500, at 
five per cent. interest. Banks sim- 
ilar to this were afterwards made by 
the treasury from year to year, as 
occasion seemed to require This 
money,as might have been expected, 
depreciated. Boston, however, was 
superior to the delusions of the time. 
The merchants of Boston in 1733, 
recognizing the need of currency, is- 
sued bills to the amount of £110,000, 
to be redeemed at the end of ten 
years in silver at the rate of nineteen 
shillings an ounce. The scarcity of 
money was so great and the public 
distress so galling that in 1739 Col- 
man succeeced in starting a land 
bank, which, as usual, came to grief. 
Boston again rose superior. In the 
same year Edward Hutchinson and 
others formed an association of the 
merchants of Boston, who issued 
notes payable in silver. The craze 
for irredeemable paper money was so 
great that, as large issues of it took 
place, the silver notes were hoarded 
and did not circulate. In 1740 Par- 
liament took a hand in anattempt to 
break up the irredeemable paper 
issues in the colonies, and forbid the 
formation of companies to make such 
issues. The colonists thought paper 
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money necessary to their prosperity, 
and their minds were embittered 
against Parliament for rendering 
such issues illegal. This prohibition 
was one of the important causes of 
the final rebellion. 


After the Declaration of Independ- . 


ence one of the first effects of the lib- 
erty claimed was an immense issue 
of paper by all the colonies, as _ well 
as by the Continental Congress. The 
fate of this money and the hard- 
ships entailed by its depreciation was 
a lesson not soon forgotten by our 
forefathers. When independence was 
attained, the knowledge of the new 
banking methods, of which the Bank 
of England was an example, was 
availed of, and banks after the 
modern type were organized. In 1782 
a branch of the Bank of North Amer- 
ica, which had shortly before been 
organized in Philadelphia, was estab- 
lished in Boston. 

Incorporated banks up to the year 
1830 were not numerous, either in 
Boston or New England, but there 
were all over New England large 
numbers of private establishments 
posing as banks, which issued notes 
in denominations large and small, 
some as low as twenty-five cents. 


Boston, as the financial center of 


New England, fixed the value of all 
these issues, and in course of time 
evolved a system by which their reg- 
ular redemption was compelled. To 
illustrate the effect of these issues be- 
fore they were subject to regulation, 
the fact may be cited that in 1809 
the notes of the New England banks 

some incorporated, but the larger 
number not—in Boston were quoted 
at rates of discount varying from ten 
to sixty per cent. 











LAW JOURNAL. 








With the growth of the city its in- 
terests at homeand abroad expanied, 
and the banks increased in number 
with the demand for banking ficili- 
ties. With this increase of capital 
new fieldsfor investment were sought 
by the enterprising institutions of 
Boston. They have kept the financial 
machinery of their community in the 
highest state of efficiency. They have 
met every emergency as it arose, and 
with Yankee ingenuity have met all 
new conditions. The Suffolk banking 
system, as it is called, grew out of 
the effort of private enterprise to 
combat the evils of a_ redundant 
bank currency fostered by lax mon- 
etary laws. The bankers of Boston 
did not besiege the doors of the 
legislature for relief from an evil 
which retarded the prosperity of the 
people. They put in operation a 
plan which it was entirely within their 
chartered powers to execute, and it 
worked well. Boston has always 
been one of the three great Eastern 
financial centers. In 1861 the banks 
of Boston joined with those of New 
York and Philadelphia in making the 
first great loan of $150,000,000 to 
the Government, enabling it to equip 
its army and navy and retrieve the 
early reverses of the Civil War. The 
City of Boston stands as a mont 
ment of the wise conservative policy 
and the up-to-date financial efficiency 
of its banks. 

Probably the most noteworthy fact 
in Boston’s banking history is that 
the first five banks established in the 
city, with the exception of the branch 


of the Bank of North America of 


Philadelphia, are still in existence, 
and have remained continuously in 


the public service from the dates of 


to 
Al 


re 
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lessons learned by the city’s earliest 
students of monetary science. 
of these monuments to 


their organization. Two have passed 


the century mark, while the lives of 


the other three vary from eighty-seven The first 


THE OLD STATE HOUSE (Erected in 1711). 


No other Boston’s integrity and close applica- 
American city can point to such a_ tionofcorrect business principles was 
record, and no better evidence could the Massachusetts Bank,now the Mas- 
of the fruitfulness of the sachusetts National Bank. Its organ- 


to ninety-seven years. 


be desired 
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ization dates from March 16, 1784, 
and its first president 
Bowdoin, Governor of the Common- 
wealth from 1785 to 1789. The 
first cashier was Samuel Osgood. 
The capital of the bank was first 
fixed at $300,000. This amount was 
changed at various times until 1821, 
when it was placed at $800,000, 


was James 
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$40.00 each, specimens of which «re 
still preserved by the bank. From 
1784 to 1864 the total amount of 
circulating notes issued by the Mas- 
sachusetts Bank $4,647,177. 
Back of this enormous note issue 
there were always within the vaults 
and the 
power of the bank to redeem every 


was 


large amounts of specie, 





Gov. 


MOSES GILL, 


First President Union Bank. 


where it has since remained. The 
bank was chartered by a special act 
of the legislature, which restricted its 
holdings in real estate, moneys, goods, 
and chattels to a certain amount. It 
issued bank notes of the denomina- 
tion of $1.00, $1.50, $2.00, $2.50, 
$3.00, $3.50, $4.00, $4.50, $5.00, 
$6.00, $7.00, $8.00, $9.00, $10.00, 
$15.00, $25.00, $30.00, $35.00, and 


dollar of its circulatory was never 
for a moment questioned. 

The success of the Massachusetts 
Bank was such that 1792 a 
number of Boston’s leading citizens 
concluded that the prosperous con- 
ditions then existing warranted the 
establishment of another bank. By 
an act of the legislature, June 22, 
1792, the Union Bank of Boston 


by 
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was incorporated with a specie cap- 
ital of $1,000,000, $400,000 of which 
subscribed by the state. In 
March, 1793, the capital was raised 


was 


to $1,200,000, and was subsequently 
to $1,000,000. Its first 
president was Governor Moses Gill 


reduced 
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conservative American banks. On 
the first day of April, 1793, it de- 
clared its first semi-annual dividend, 
and it has since paid 215 dividends 
without a skip. It is now 
as the National Union Bank. 

The third bank to secure a char- 


known 








THE STATE 


its first cashier was Alexander 
Hodgden. Probably no other Bos- 
ton bank ever numbered among its 
founders and _ projectors many 
men of prominence in local and na- 
tional history as the Union. It has 
an unblemished record, and is known 
as one of the landmarks of solid, 


and 


18) 


HOUSE. 


ter from the Massachusetts legisla- 
ture was the Boston Bank, now 
known as the Old Boston National 
Bank. It began business in 1803, 
with a capital of $1,800,000, one 
third of which was taken by the 
state. In 1817 the bank purchased 
the state’s interest and reduced the 
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‘apital to $1,200,000. Later in the 
Same year twenty-five per cent. was 
returned to the stockholders, reducing 
the capital to $900,000, its present 
figure. The first president was 


Jonathan Jackson, the treasurer of 
the first 


the Commonwealth, and 
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its partisans claiming they could not 
get proper accommodations from 
the older banks, owing to their politi- 
cal proclivities. The first president 
was William Gray, and the first 
cashier James T. Austin. Mr. Gray 


was one of the leading shipowners 





JONATHAN JACKSON, 


First 
cashier was Peleg Coffin. It was 
one of the first banks to enter the 
national system in 1864. 

The State Bank, at present the 
State National Bank, was organized 
under a charter approved by Gov- 
ernor Elbridge Gerry, June 27, 
1811. The bank came into exist- 
ence as a sort of political necessity, 


President Boston 


Sank. 
and merchants of America, and he 
was careful that the bank 
get its foothold on sound business 
principles. The bank has continued 
to prosper, and is to-day one of the 
solid institutions of the Common- 
wealth. 

The fifth bank to receive a charter 
the Commonwealth was the 


should 


from 
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New England Bank, now known as 
the New England National Bank. 
It has been one of the most success- 
ful of the old banks. It was organ- 
ized in 1813, by forty of Boston’s 
prominent citizens. The capital was 
fixed at $1,000,000. Previous to the 
introduction of the Suffolk Bank sys- 
tem, the New England had almost a 
monopoly of the country bank busi- 
ness, and also did a large business 
in negotiating bills of exchange on 
England. Its first president was Na- 
thaniel Goddard, and its first cashier 
Ebenezer Frothingham, Jr. 

In 1814 the Manufacturers and 
Mechanics Bank was organized and 
chartered. It was afterward changed 
to the Tremont Bank, and later to 
the Tremont National, which was 
absorbed by the Eliot National in 
1898. : 


THE SUFFOLK BANKING 
SYSTEM. 


As early as 1796 the Boston banks 
in the face of protests, gave up receiv- 
ing country bank bills altogether. This 
had the effect of drawing a deep mark 
of separation between Boston money 
and foreign or current money. The 
ignorance of the Boston public as to 
the banks issuing this foreign money 
which they could not deposit with 
their home banks, threw them on the 
exchange offices. The competition 
among the exchange offices led, in 
1894, to what would to-day be 
called a trust or consolidation of 
these offices into what was called the 
Boston Exchange Office, the object 
of which was to equalize and extend 
the circulation of foreign bank notes, 
in which currency it received depos- 
its, collected notes and made dis- 


counts. This did not work long, and 
the bills of accessible banks continued 
to be sent home for specie, and vari- 
ous rates of discount were charged 
on others. All this while the notes 
of the Boston banks were virtually 
driven out of circulation by the for- 
eign notes. 

In 1808 the merchants and dealers 
in the city raised a fund to secure 
the redemption of foreign notes, and 
the effort caused the failure of many 
banks who had not foreseen this 
sudden spasm of activity on the part 
of an outraged public. In 1813 a new 
attempt was made to reform the 
bank note currency. The notes of 
banks in New York and in all the 
New England States were spread 
broadcast. In Bostoneven they mon- 
opolized the field. The banks located 
in Boston were at this troubled 
period in better condition than any- 
where else in the United States, but 
a dollar of their notes was seldom 
met with in circulation. 

Of course those who wanted specie 
laid aside the Boston bank bills and 
presented them at the home bank 
counters where they got par, rather 
than resort to the expensive expedi- 
ent of sending off foreign bank notes 
for specie. It is the same thing that 
happens to-day as between silver 
certificates and legal tender notes 
when a dealer wants gold. The le- 
gal tenders are laid aside for pres 
entation for redemption, and the 
silver certificates are used for cur- 
rent transactions. Only there is no 
such difference in credit between sil- 
ver certificates and legal tender notes 
as there was between foreign and 
Boston money. The same principle 
was, however, at work. 
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The attempt to reform the bank 
note currency in 1813 was made by 
the New England Bank. It gave no- 
tice that it would charge those who 
wished to avail themselves of such 
an arrangement only the actual cost 
of sending foreign money home to the 
issuing bank and obtaining specie 
for it. The result was that the rates 
of discount on foreign bank notes 
were materially reduced. Of course 
this action of the New England banks 
was vigorously opposed by many of 
the foreign banks. It is easy to see 
that the heavy discount on their notes 
at the money center was an advan- 
tage to the foreign issuer of notes. 

Putting his notes in circulation at 
par or near it, he entered into an ar- 
rangement with an exchange broker 
or brokers in Boston, who purchased 
the notes at the discount from the 
merchant or holder, at say ten per 
cent.; five of this would go to the 
broker and five to the issuing bank. 
The heavier the discount or share, the 
greater the divide. Naturally any 
bank in Boston that really sought to 
work in the interests of its customers 
and the general public rendered itself 
very unpopular with the broker, the 
foreign bank, and sometimes with a 
deluded public. From the broker it 
took his profit. From the foreign 
bank it not only took its profit, but 
it made the foreign bank accumulate 
specie and pay par for its notes or else 
go to protest. The foreign bank so 
treated squeezed its own customers, 
and laid all the blame on the Boston 
bank, which had to stand the conse- 
quent outcry. 

If there had been any unity of action 
among the Boston banks, it would 
seem that the currency could have 
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been reformed at once, judging by 
what the efforts of single banks did 
accomplish. The Boston banks were, 
however, rivals, and in some degree 
partook of the jealous feeling that it 
was the custom of the day for bank- 
ers generally to cultivate toward 
sach other. There was no clearing 
house, no association of bankers in 
clubs and conventions, which in our 
time have done so much to cultivate 
unity of action without doing away 
with fair competition. The difficul- 
ties which the Suffolk Bank encoun- 
tered and overcame can be more clear- 
ly understood when all these circum- 
stances are considered. 

The system inaugurated by the 
New England Bank did not do away 
with the discount on foreign notes 
in Boston. Instead of an average of 
four or five per cent., the usual rate of 
cost to the public was one per cent. 
on Massachusetts banks and more on 
those of other states. 
1814-1818. 


was 


This was from 
In 1818 the Suffolk bank 
incorporated. The directors 
turned their attention to foreign bills 
and saw they might add to tieir 
profits by buying country bank notes 
at a discount and sending them home 
for redemption. They were guided 
by an intelligent selfishness and had 
the courage to meet the unpopular- 
ity and other obstacles in the way. 
In 1819 the committee to whom the 
matter was referred reported : - 
“That it is expedient to receive at 
the Suffolk Bank the several kinds 
of foreign money that are now re- 
ceived at the New England Bank, 
and at the same rates. That if any 
bank will deposit with the Suffolk 
Bank $5,000 as a permanent depos- 
it, with such further sums as shall 
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; be sufficient from time to time to discount at which they are pur- 

< redeem its bills taken by this bank, chased. 

: such bank shall have the privilege of “That the banks in Providence and 

l 


receiving its own bills at the same Newport,’’ and twenty-three other 





566 THE BANKING 
banks then keeping an account with 
the Suffolk, ‘‘shall have the privilege 
of receiving such of their bills as may 
be received by the Suffolk Bank at 
the same discount as taken, without 
the permanent deposit of $5,000, 
provided said banks will make all 
their deposits at the Suffolk Bank, 
and at all times have money sufh- 
cient to redeem the bills taken. 

“That should any bank refuse to 
make the deposit required, the bills 
of such bank shall be sent home for 
payment at such times and in such 
manner as the diectors may here- 
after order and direct.” 

The president was also authorized 
to compound with any bank not to 
purchase its bills. This action of the 


directors of the Suffolk Bank shows 
an intelligent grasp of the whole 
subject, and the formulation of the 
best means to accomplish the end in 


The Suffolk Bank in its usual 
course of business received these for- 
eign bills, became the holder for value, 
and as holder was the promisee to 
whom the issuer of the bills, the 
promisor, contracted to pay specie 
on the bills at par when presented 
at the spot named in the contract 
printed on each bill. In compelling 
the fulfillment of the contract, the 
Suffolk bank merely exercised its legal 
right. To enforce this legal right it 
had the power and means. The sole 
difference between the bank and the 
single individual holder was that the 
bank could profitably do wholesale 
what the individual holder could not 
afford to do retail. 

The result of the Suffolk Bank’s ac- 
tion was at first a lively competition 
with the New England Bank, which 
brought the rate of discount on Mas- 


view. 
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sachusetts bills to one-half of one per 
cent. This discount, small as it was, 
still prevented the circulation of Bos- 
ton Bank bills. On April 10, 1824, a 
committee from the Suffolk Bank 
placed before the other banks of Bos- 
ton their plans for checking the enor- 
mous issues of the country banks, par- 
ticularizing those of Maine. They 
‘alled attention to the fact that the 
eleven banks of Boston had a capital 
of $11,500,000 out of a total capital 
for all New England of less than $20,- 
000,000. The country banks, how- 
ever,had put out $7,500,000 of circula- 
tion, while the Boston banks had hard 
work to keep $300,000 outstanding. 
In three months the Sutfolk Bank 
had received nearly $1,000,000 in 
country notes which had been sent 
home for redemption. 
ation of al] the city banks was pro- 
posed by which the country notes 
might be kept down to a reasonable 
amount and a field left for the cir- 
culation of the notes of city banks. 
In the benefits of this co-operation, 
all would participate. The result was 
an agreement between eight Boston 
banks, including the Suffolk. They 
agreed to furnish in pro- 


A co-oper- 


certain 
portions their own bills to the amount 
of $300,000, as a fund to be placed 
with the Suffolk Bank to be paid out 
in the purchase of country notes 

In addition, the six other banks en- 
tering into the agreement, namely, 
State, Massachusetts, Union, Manu- 
facturers & Mechanics, Columbian 
and Eagle, were to turn over to the 
Suffolk all the foreign money they re- 
ceived at a rate of discount the same 
or less than it was taken by the 
New England or other Boston banks, 
and should send it home for redemp- 
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tion unless the issuing banks should 
make satisfactory provision for its 


redemption in Boston. Each bank re- 
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further access of animosity against 
the Suffolk on the part of the coun- 
try banks and their array of brokers 





(Equitable Building). 


SHOE AND LEATHER NAT?’L 


served the right to 


agreement on thirty days 


This increase of its powers caused a 


BANK. 


terminate the 
notice. 


NEW 
N. W. 


ENGLAND NAT’L BANK. 
HARRIS & CO. 


and agents, whose profitable division 
of heavy discounts was thus further 


interfered with. They exercised the 
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privilege of witty abuse, and called 
the united banks the Holy Alliance, 
and the Suffolk the six-tailed Bashaw. 
After a year’s experience, the Suffolk 
agreed to take all the country notes 
at par from the associated banks and 
immediately give credit for them. 
This result was brought about by 
the change which the Suffolk had 
made in the burden of expense of re- 
demption of the country notes. Be- 
fore, the public and the Suffolk and 
other Boston banks had paid the 
expense. After the country banks 
were induced to keep accounts with 
the Suffolk to redeem their notes in 
Boston at par, they bore the ex- 
pense. But this was reduced even to 
them, by the interchange of notes 
rendered possible by the skilful meth- 
ods adopted by the Suffolk Bank. 
The general arrangement was for each 
New England bank to place with the 
Suffolk a minimum permanent deposit 
of $2,000, free of interest. The amount 
was greater according to the capital 
and business of the bank. The Suf- 
folk agreed to redeem all bills of 
that bank which might come to it 
from any source, charging the re- 
deemed bills to the bank once a week, 
or whenever they amounted to a 
fixed sum; provided the bank kept a 
sufficient amount of tunds to its 
credit, independent of the permanent 
deposit, to redeem all of its bills 
which might come into the posses- 
sion of the Suffolk. Interest was 
charged when the bills redeemed ex- 
ceeded the deposit, and the Suffolk re- 
served the right to send home such 
of bills for specie redemp- 
tion. To show the clearing nature of 
the Suffolk’s operations it is only nec- 
essary to say that the Suffolk took 


excess 
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from any New England bank the notes 
of any other New England bank in 
good standing at par. The amount 
of specie required to redeem notes was 
thus greatly reduced, as well as the 
expense of transportation of 
coin. 

As can be easily understood, the ef- 
fect of this plan was at once to com- 
pel the reduction of the circulation of 
the country banks to something like 
what their real resources enabled them 
to circulate. To well-managed banks 
it offered a premium by keeping their 
notes at par all over New England, 
and in reducing their trouble and ex- 
pense for redemptions. By raising all 
country notes to par in Boston, it en- 
abled the Boston banks to keep out 
larger issues of their own notes and 
maintain more easily their specie re- 
serves. The system had the eflect of 
suppressing irregular and weak banks 
whose principal reason for being was 
the heavy discounts of which they and 
their brokers were previously able to 
rob the public When any bank refused 
to join the Suffolk system, the Suffolk 
Bank simply presented its notes for 
redemption at its counter. A trial of 
this method, which could not be le- 
gally or equitably resisted, usually 
convinced the bank that it was easier 
and cheaper to pay and collect debts in 
Boston The banks adopting the Suffolk 
system were visibly more prosperous 
than those who refused to do 
There were, as there will always be, 
some who kicked; but mostly, as far 


the 


So. 


as can be gathered in correspondence, 
from sentimental reasons. 
The Maine banks thought in 1837 


that it was inconsistent with the 
honor of their State that they should 
pay what they called tribute to Bos- 
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ton. Banks would try to get out 
morecirculation by cutting loose from 
the arrangement. The only result 
was that they were put to greater 
expense and trouble to keep their 
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Maine legislature to pass a stay law 
giving the banks of the State the 
privilege of a certain delay in pay- 
ing in specie the bills presented for 
redemption. When the Suffolk Bank 
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Corner Devonshire and Milk Streets. 


specie reserves up to the point nec- 
essary to meet demands. 
then 


Now and 
some cranky banker, carried 
away by a spirit of local patriotism 
would devise schemes to beat the 
Suffolk. One Maine banker got the 


sent notes for redemption to this 
bank, the banker would the 
statutory delay. In the meantime 
he would collect Boston funds and 
send them to a Boston broker, un- 
friendly, as all his kind were apt to 


claim 
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be, to the Suffolk. The broker with 
these funds would procure checks on 
the Suffolk, demand specie for them, 
and with the specie pay the bills of 
the Maine institution. The disad- 
vantage to the Suffolk was loss of 
interest during the delay on the bills 
sent for redemption. Such a circum- 
pendibus for the purpose of getting 
even must have been a heavy strain 
on the intellect of the Maine banker 
The banks which pursued these big- 
oted tactics found that their notes 
would not circulate without loss 50 
miles from home, whereas the notes 
of neighboring banks who availed 
themselves of the Suffolk system cir- 
culated not only all over New Eng- 
land, but all over the United States. 
There were changes from time to 
time in the details of the business 
carried on by the Suffolk Bank. Some- 
times a slight charge was made, one- 
tenth of one per cent., for handling 
foreign bank notes. 

The suspension of specie payments 
in 1837 deprived the Suffolk Bank 
of its coercive power to collect bills 
in specie; but notwithstanding this, 
so highly had the system come to be 
esteemed that very few banks broke 
away from it. While specie payments 
were suspended, the exchanging or 
clearing process went on much as 
usual. When specie payments were 
resumed, the Suffolk Bank went on 
In 1837, the vear of the 
suspension, the were 
$105,457,000. The effect of the sus- 
pension was felt in 1838, when the 
redemptions fell off to $76,634,000. 
In 1839 they rose to $107,201,000, 
They fell off some in 1840, but from 
1841-42 continued to increase until, 
in 1858, they were $400,000,000. 


as usual. 
redemptions 
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The head of the foreign money (e- 
partment of the Suffolk Bank was 
paid a large salary, but out of this 
he was expected to meet all the ex- 
penses of carrying on his depart- 
ment, hiring all his clerks, and 
suming all losses for counterfeits and 
‘uncurrent and mutilated bills. 

The whole expense in 1858 of car- 
rying on the operations of the for- 
eign money department was $40,000, 
the largest sum ever appropriated. 
The sum of redemptions that year 
was $400,000,000. The cost was 
therefore ten cents for each $1,000 
redeemed. The cost of redemptions 
in the Redemption Bureau at Wash- 
ington, D.C., is about one dollar per 
thousand. 


as- 


So much does private ex- 
ceed public economy in results. In 
1858, the whole circulation of the 
New England banks was_ redeemed 
ten times over in the year's time. 
By 1855, a feeling had taken pos- 
session of the New England bankers 
that the business of redeeming the 
currency should not be the private 
tenure of any one institution, but 
that itshould be conducted by a bank 
whose capital should be held and sub- 
scribed by all the New England banks. 
They felt that, as their own interests 
were at stake, they should have at 
least some part in the conduct of the 
business. A careful study of the ques- 
tion, however, demonstrated the fact 
that a mutual redemption agency 
could only be made practicable and 
feasible through a regularly organ- 


ized and chartered bank, doing busi- 


ness as other banks. Accordingly, 
in 1858, the Bank of Mutual Redemp- 
tion came into existence under a 
charter granted by the State three 


vears previously and which limited 
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Corner Devonshire and Franklin Streets 


135 


was subscribed and paid in by 
New England banks, no one of whom 
was permitted to hold stock in ex- 


the stockholders to banks and prac- 
tically carried out the idea of its 
of $500,000 


projectors. The stock 
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cess of five per cent. of its capital, 
and never more than $20,000. At 
first there was a little friction be- 
tween the Suffolk Bank and the new 
redemption agency, but the difiicul- 
ties were amicably adjusted and the 
redemption business was gradually 
transferred to the Bank of Mutual 
Redemption. 

An agreement was entered into in 
March, 1859, by which each bank 
agreed to receive from the other such 

- bills as either might receive in the reg- 
ular course of business of banks keep- 
ing an account with it. This arrange- 
ment was broken off about a year 
later over a disagreement as to when 
the responsibility on the redeemed 
bills of the Rhode Island banks should 
cease. The Suffolk Bank for some 
years afterward continued to accept 
country notes from the Boston banks, 
and also from such country corres- 
pondents as kept satisfactory ac- 
counts -with it; but the Bank of 
Mutual Redemption continued as the 
recognized redemption agency of the 
New England banks until the birth of 
the national banking system. 

The system pursued by the National 
Bank of Redemption was practically 
the same as that originated by the 
Suffolk Bank, although it is supposed 
to have exercise less rigorously the 
right to send home notes demanding 
payment in specie. The system how- 
ever was established and acquiesced 
in by all the New England banks, and 
the National Bank of Redemption, 
their creation, received their willing 
support to a greater extent, perhaps, 
than the Suffolk. The suspension of 
specie payments in 1861, put an end 
to the system, because of the great 
expansion of bank issues that fol- 
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and the inability to check 
them by demand redemption in coin. 

If banking matters had vontinued 
as before the war, the system would 
probably have been revived 
specie payments were again resumed. 
But in 1862 t e United States Goy- 
‘ernment entered the 
legal tender notes. 

In 1863 the National Currency 
Act, since expanded into the Nation- 
al Banking Laws, was enacted, and 
in 1864 the circulation of state bank 
notes was vetoed by prohibitory 
taxation. To-day the National Bank 
of Redemption is a solid and well- 
managed institution and counts as 
its best hold that country bank busi- 
ness which has clung to it from the 
days when it adopted and so success- 
fully carried out the Suffolk system. 
Its popularity is now extended to all 
parts of the country. 

The Boston banks all entered the 
National system, and as there 
no further need of the Suffolk bank- 
ing system, it has ceased to be more 
than a monument to the ability of 
the bankers of Boston. 


THE PROGRESS OF THE 
BANKS. 


The growth of banking in Boston is 
best seen in the following epitomized 
sketches of her banks: 


lowed 


when 


field, with the 


was 


The Massachusetts National Bank, 
whose early history is elsewhere pre- 
sented, has witnessed a growth in de- 
posits in the past two years from 
$1,800,000 to $2,550,000. 

National Union Bank. The early 
history of this bank appears on an- 
other page. It has enjoyed the pros- 
perity of the past two years in com- 
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mon with the other banks. Its sur- 
plus and profit account has_ been 
increased from $657,000 to $725,000, 
and its deposits have also materially 


increased, its line at present being 
$2,500,000. 

The Old Boston National Bank is 
another of the old banks, having 








been established in 1813. In 1893, 
it had deposits awounting to $1,- 
416,000. At present its deposits are 
$2,450,000, while its surplus and 
profits are $266,000. 


The State National Bank. An his- 
torical sketch of this bank appears 


in another place in this article. Itis ° 


one of the substantial banks of Bos- 
ton, and enjoys a good reputation 
throughout New England. In 1900 
its deposits are $3,600,000 and its 
surplus and profits account reach a 
total of $696,000. Its capital is $2,- 
000,000. 


The New England National Bank 
is one of the five original Boston 
banks, having been established in 
1813. In 1893 its deposits were 
$1,938,000 and in 1900 they have 
reached $3,048,000. Its surplus and 
earnings amount to $750,000. 

Its officers and directors are: 

Charles W. Jones, president, S. W. 
Holmes, vice president, Charles F. 
Swan, cashier, A. C. Kollock, asst. 
cashier. John T. Bradley, J. Herbert 
Sawyer, Charles W. Jones, Francis 
H. Appleton, Henry Parkman, Fred- 
erick W. Thayer, Roland W. Toppan, 
S. W. Holmes, Directors. 

The Suffolk National Bank is one 
of the most noted banks in the coun- 
try, on account of its having origin- 
ated the Suffolk system of banking, 
which is elsewhere treated at length. 
It has a capital of $1,000,C00, a 
surplus of $300,000, undivided prof- 
its of $138,000 and deposits amount- 
ing to $2,300,000. 


The Bunker Hill National Bank is 
among the oldest banks in the city, 
having been organized in 1825. It 
is one of the best paying banks in 


574 THE BANKING 


LAW JOURNAL 


the city Its capital is $500,000, 
surplus and profits $430,000, and 
deposits $1,900,000. 


The Atlantic National Bank:—’ his 
bank was organized and began busi- 
ness in 1828. It has enjoyed the 
prosperity of the past two years, its 
deposits having risen from $1,200,-. 
000 to $2,021,000 in that time. Its 
conservatism is well-known through- 
out New England, and it has an 
excellent local clientele. Its cap- 
ital is $750,000 and its surplus 
and profits amount to $350,000. 
Its officers and directors are: Wm. 
B. Demmon, President, H. K. Hallett, 
cashier; Samuel T. Snow, N. Willis 
Bumstead, William B. Dennison, Wil- 
liam Read, William G. Peck, George 
F. Putnam, H. K. Hallett. 


The Merchants’ National Bank bhe- 
gan business in 1831 with a capital 
of $500,000. Its present capital is 
$3,000,000 with surplus and profits 
amounting to over $2,000,000. _ Its 
conservatism is well known through- 
out New England and its substan- 


tial progress is one of the features of 


Boston's financial history. It has 
never passed a dividend and has paid 
its stockholders in dividends more 
than $14,000,000. From its early 
organization it has been a representa- 
tive bank. Its directors have always 


been chosen from the leading men of 
S 


the city. The present board consists 
of T. Jefferson Coolidge, Franklin 
Heaven, Geo. A. Gardner, Howard 
Stockton, Nathaniel Thayer, William 
Powell Mason and Francis L. Hig- 
ginson. Franklin Haven, president, 
A. P. Weeks, cashier. 

The Second National Bank was or- 
iginally the Mercantile and _ subse- 











n 
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quently the Granite bank. It was 
organized under a special act of the 
legislature approved March 6, 1832, 
and its capital fixed at $500,000. In 
18233 the name was changed to the 
Granite bank, and the capital in- 


The Atlas National Bank was in- 
corporated March 28, 1833, with a 
capital of $500,000, which has since 
been increased to $1,500,000. It be- 
came a national bank in 1864, and 
for many years has maintained rank 





THE MERCHANTS’ NATIONAL BANK BUILDING. 


[|No. 28 State Street. | 


creased to $600,000; in 1852 to 
$750,000 and in 1853 to $900,000. 
In 1864 it became the Second Nation- 
al Bank and its capital was increased 
to $1,000,000 and in 1869 to $1,- 
600,009. Its deposits are $11,600,- 
000 


among the successful banks of Bos- 
ton. Its deposits are $4,150,000 and 
its surplus and profits are $552,000. 


The Mechanics National Bank was 
organized in 1834. Its capital is 
$250,000, its surplus and profit ac- 
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count $127,000 and its line of depos- 
its amounts to$1,500,000. 


The Shoe & Leather National Bank 
was incorporated under an act of the 
legislature on April 9, 1836, as the 
Shoe and Leather Dealers’ Bank. The 
capital was $500,000, which has since 
been increased to $1,000,000. The 
progress of the Shoe & Leather Na- 
tional has been remarkable .since 
1898. It surplus and profits amount 
to $450,000, and its deposits have 
reached a total of $11,289,000, the 
greater portion of this amount hay- 
ing been acquired within the past two 
years. 


The Boylston National Bank was 
organized in 1845. It has a capital 
of $700,000, surplus and profits of 
$300,000, and deposits amounting 
to $1,700,000. It is one of the con- 
servative old institutions that are the 
pride of the city. 


The National Exchange Bank was 
chartered in 1847. Its capital was 
fixed at $500,000 and was_ subse- 
quently increased to $1,000,000. Its 
deposits, in April 1900, were $7,600,- 
000. The surplus and profits amount 
to $534,000. 


The National Bank of Commerce 
began under a State Charter as the 
Bank of Commerce in 1850, with a 
capital of $750,000. This was subse- 
quently increased to $1,500,000. 
Since 1893 its deposits have risen 
from $4,000,000 to $12,774,369.09. 
Its surplus and earnings are $720,- 
000. 


Faneuil Hall National Bank was 
organized in 1851. Its capital is 
$1,000,000 and its deposits are $3,- 
200,000. 


‘and 
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The Eliot National Bank received 
its charter in 1853. The capital was 
limited to $300,000. In 1865, when 
it became a national bank, its capi- 
tal was increased to $1,000,000. In 
1898 it liquidated the Tremont \a- 
tional and the National City banks 
absorbed their business. 
then its business has grown even more 
substantially and steadily than it had 
before. Its deposits are $9,400,000 
and surplus and profits $667,000. 


Since 


National Hide and Leather Bank 
was incorporated in 1857 as a state 
institution, with a capital of $1,000,- 


000. In 1864 it was changed to a 
national bank. Its deposits are $4,- 
800,000. 


The National Bank of Redemption— 
The organization of this bank is noted 
in the body of the sketch of the Suf- 
folk system. Since 1893 its deposits 
have grown from $6,000,000 to $11,- 
000,000. Its surplus and profits ag- 
gregate $504,000. It has a large 
country bank clientele and is deserv- 
edly popular throughout the United 


States. It is one of the most pro- 
gressive and yet one of the most 


solid of New England’s financial in- 
stitutions. 


National Bank of the Republic was 
organized in 1859, with a capital of 
$600,000. In 1860 it was increased 
to $1,000,000, and in 1869 to $1,- 
500,000. It is in the front rank of 
the solid banks of New England, and 
its progress is of the most substan- 
tial character. It has deposits of 
$15,000,000 and surplus and undi- 
vided profits of $1,200,000. Its off- 


cers are: Chas. A. Vialle, president; 
Albert Stone, vice president; Henry 
D. Forbes, 


cashier; Chandler Rob- 
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bins, assistant cashier; and directors: 
Chas. A. Vialle, Albert Stone, Chas. 
W. Tidd, Geo. W. Merrett, Jacob P. 
Bates, Wm. G. Benedict, Costello C. 
Converse, Phineas Pierce, James M. 
W. Hall. 

First National Bank was organized 
in 1859 under the name of the Safety 
Fund Bank, with a capital of $600,- 
000. Later in the same year thecap- 
ital was increased to $1,000,000. In 
1564 1t entered the national system 
as the First National Bank. Since 
1893 its deposits have increased from 
$3,500,000 to $4,800,000. 

Third National Bank was the first 
Boston bank to enter the national 
system at the beginning of its career. 
It began operations in April, 1863, 
with a capital of $300,000, and lib- 
erty to increase it to $1,500,000. It 


is one of the progressive banks of 


the city, keeping its facilities in line 
with its increased business. Its de- 
posits are $10,800,000] and ‘surplus 
and profits $276,000. 

Washington National Bank organ- 
ized in 1864, it being one of the few 
banks which began business as na- 
tional banks in the first year of the 
system. It has a capital of $750,000 
and surplus and profits amounting 
to $340,000. Its deposits are in ex- 
cess of $2,000,000. 

Freeman’s National Bank—This 
solid old bank began business ‘in 
1864. It has stood the test of time 
and circumstances and is on a firm 
footing. Ithas a capital of $500,000, 
surplus and profits of $161,000, and 
deposits of $2,000,000. It is very 
popular in the wholesale district. 

The National Security Bank was 
organized in 1867. Its stock for sev- 


eral years has been quoted at the top 
notch of Boston banks. It has a 
capital of $250,000, surplus and pro- 
fits amounting to $565,000, and de- 
posits aggregating $1,900,000. 


National Bank of the Common- 
wealth began business in 1871, and 
its growth has been one of the fea- 
tures of the city’s financial history. 
It has a capital of $1,000,000, a 
line of deposits amounting to $9,- 
300,000, and surplus and profits to 
the amount of $890,000. 


Central National Bank was organ- 
ized in 1873, with a capital of $500,- 
000. It has always been known asa 
solid, conservative institution. Dur- 
ing the panic of 1873 it was one of 
the few Boston banks which did not 
avail themselves of the clearing house 
certificates. Its progress has been 
especially marked during the last 
three years. In 1897 its de- 
posits amounted to $2,040,000, 
while its last statement shows them 
to have grown to $4,200,000. The 
officers and directors are: Otis H. 
Luke, president; J. Adams Brown, 
cashier; Charles H. Allen, J. Adams 
Brown, Benjamin W. Currier, David 
Loring, Otis H. Luke, Edward P. 
Mason, Benjamin B. Perkins, Howard 
L. Porter, Moses W. Richardson, Na- 
thaniel J. Rust, Andrew G. Weeks. 

Winthrop National Bank is the suc- 
cessor of the Merchandise Bank, 
chartered in 1873, with a capital of 
$500,000. It was organized as the 
Winthrop National Bank in 1890. In 
1900 its surplus and profits amount 
to $329,000, and its deposits have 
reached a total of $3,200,000. 


Metropolitan National Bank was 
organized in 1875. It has a capital 
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of $500,000, surplus and profits of 
$150,000, and de; sits of $1,200,000. 
Its deposits 


have increased $250,- 


000 in the last two years. 

Fourth National Bank was organ- 
ized in 1875, and has had a very sub- 
stantial growth. It has a capital of 
$750,000, surplus and profits of 
$300,000, and deposits of $3,200,- 
000. The deposits have been increas- 
ed $500,000 in the past three years. 

The National Shawmut Bank was 
organized in November, 1898, out of 
the following liquidated banks: The 
Eagle, North, Shawmut, North Amer- 
ica, Market, Boston 
Columbia national banks. 
bination gave to the new bank sucha 


Revere, and 


The com- 


mass of business as to place it in 
the front rank of great American 
banks. the twenty 
months of its existence has more than 
filled the expectations of its projec- 


Its success in 


tors, it having increased its line of 
nearly $4,000,000, and 
good to its profit 
capital of $1,- 
and undivided 
to $1,874,000, 
and deposits aggregating $29,000,- 
O00. 


deposits 
added a 
account. 
500,000, 
profits 


sum 

It has a 
surplus 

amounting 


Colonial National Bank This bank 
is a consolidation of the Manufac- 
turers’ National Bank and_ the 
Continental National Bank, which 
occurred Jan. 1, 1899. It is closely 
allied with the shoe and leather trade, 
but has representatives of all the 
principal trades upon its board of 
directors. Its capital is $1,000,000, 
surplus and undivided profits $565,- 
000, and deposits $4,000,000. 
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THE TRUST COMPANIES | 
BOSTON. 


One of the most important factors 
the monetary history of Boston 
the rapid and substantial devel: 
ment of her trust companies, whic! 
include all loan, safe deposit a: 


trust companies operating und 
state charters and doing a 
banking business. There 
sixteen of these institutions in the 
city, with a combined capital and 
surplus of $17,000,000, and deposits 


genera 
are in 


aggregating upwards of $100,000,- 
OOO. 
of money is within the keeping of 
half a dozen of the leading com- 
panies, whose rise and progress are 


Two-thirds of this vast sum 


regarded as among the marvels of 
American financiering. The banking 
laws of Massachusetts are so framed 
and executed as to make this form of 
banking one of the safest that can 
carried on within the Common- 
wealth. All companies are under the 


supervision of the Commissioner of 


be 


Savings Banks, and are subject to the 
most rigid and careful examination. 
Their capital must not exceed $1,- 
000,000, except by special legislative 
permission, nor be less than $200,- 
000, and must be fully paid up before 
commencing They 
restricted in loans 
investments and are required to keep 


business. are 


making and 
a reserve of 15 per cent. on deposit 
payable on demand and on ten days’ 
notice. On the theory that the chief 
function of banking is to facilitate the 
transfer of capital instead of note 
issue, the trust companies of Boston 
are certainly of substantial advant- 
age to the business interests of the 
city and the nation. They are in the 
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main so strongly equipped and 
heavily backed that they are recog- 
nized as among the safest and most 
convenient mediums of exchange; 
and their usefulness extends beyond 
the limits of commercial banking. In 
the acceptance of trusts of all kinds 
is found a large share of their busi- 
ness, and that very feature may be 
said to be the foundation for the 
policy of security and genuine conser- 
vatism which prevails among them. 
They become the trustees of their 
clients and the conservators of their 
interests. The trust companies them- 
selves were called into existence by a 
demand for a remedy for the defects 
inthe management of trust funds 
and trusts of other character com- 
mitted to individuals. With the 
increase of accumulated wealth these 
defects became so numerous that the 
plan of corporations, authorized to 
act in all respects as individual trus- 
tees, was devised. They were found 
superior to individual trustees, and 
soon became known as public bless- 
ings. From acting in this capacity 
to a general banking business, under 
proper restrictions, is but an easy 
step, and nearly all the Massachusetts 
companies have taken it. 

The history of the trust companies 
of Boston not extend over a 
third of a century; the organization 
of the oldest one, the Boston Safe 
Deposit and Trust Company, having 
been effected in 1867. That was 
prior, however, to the organization 
of trust companies as at present 
constituted. Since then the business 
has materially changed, and it was 
not perfected until within the past 
fifteen years. 

In 1869 the New England 


does 


Trust 
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Company came into existence. In 
1870 the Massachusetts Loan and 
Trust Company was formed, and in 
1879 the International Trust Com. 
pany was organized. The others came 
in the following order: The American 


_Loan and Trust Company, in 1881; 


the Bay State, in 1887; the Union, 
in 1888; the Mercantile and the Old 
Colony, in 1890; the State Street 
and the Mattapan, in 1891; the 
Beacon, in 1892; the United States 
and the Puritan, in 1895, and 
Federal, in 1899. 

In order that the remarkable 
velopment of this feature of Boston’s 


the 
de- 


financial history may be shown, we 
give the following brief sketches of 
the companies, showing their pro- 


gress: 


Boston Safe Deposit and Trust 
Company is the oldest trust company 
in Boston, the date of its organiza- 
tion being April 18, 1867. It has a 
capital of $1,000,000. It has accu- 
mulated a surplus of $1,000,000, and 
undivided profits of $367,000, and 
‘arries a line of deposits amounting 
to $11,000,000. It is one of the solid 
institutions of New 
does an extensive local and foreign 
Its are: William 
E. Putnam, president; James Long- 
ley, vice president; George E. 
speed, Henry A. 
manager Safe Deposit Department. 


England, and 


business. officers 
Good- 


treasurer ; Fenn, 


The New England Trust Company 
was chartered in 1869. It has a 
guarantee fund of $1,000,000 in ad- 
dition to a capital of $1,000,000 
and undivided earnings of $487,000. 


Its deposits are $19,000,000, general 
trust $2,600,000, and special trust 
It does a general trust 


$1,200,000. 
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and banking business and is one of 
the solid institutions of New Eng- 
land. 

Massachusetts Loan and Trust Com- 
pany—This institution was organized 
in 1870, with a capital of $500,000, 
which has since been increased to 
$1,000,000, Its deposits are $2,215,- 
000, 

The International Trust Company 
was organized in 1879, with a capi- 
tal of $300,000, which was increased 
to $1,000,000 in 1892. Its growth 
has been of that steady, substantial 
character which characterizes every 
solid financial institution. In 1893 
its line of deposits amounted to 
$5,970,000, and in 1899 they had 


grown to $15,137,000, in the face of 


three vears of panic and depression, 
and it has accumulated a surplus in 
excess of $2,000,000. By the provis- 
ions of its charter this corporation 
is a perpetual succession; its shares 
cannot be sold or transferred except 
by vote of its directors; and its 
stockholders are personally liable for 
an additional amount equal to its 
capital stock. The company occupies 
splendid quarters in its eight story 
building, one of the handsomest office 
structures in America. Few institu- 
tions are more skillfully managed or 
are dominated by astronger moneyed 
influence than the International Trust 
Company. Its officers are: John M. 
Graham, president; William Claflin, 
vice president; William W. Crapo, 
vice president; Thomas F. Temple, 
vice president; Henry L. Jewett, 
secretary and treasurer; B. Farnham 
Smith, assistant secretary and as- 
sistant treasurer. Its directors are: 
Wiliam Claflin, Robert M. Morse, 
William W.Crapo, John Hogg, Lyman 


Nichols, A. N. Burbank, Oliver W. 
Mink, W. Murray Crane, James 
Phillips, Jr., Patrick A. Collins, John 
M. Graham, Thomas F. Temple, C. 
J. H. Woodbury, Aaron Davis Weld, 
Albert C. Houghton. Besides doing 
a trust business it does a general 
business and is a legal depository for 
states, municipalities, banks, corpo- 
rations, individuals and firms, as 
well as administrators, executors, 
trustees, and courts of law and 
equity. Acts as executor, administra- 
tor, guardian, trustee and assignee. 
American Loan and Trust Com- 
pany—This company was organized 
under a state charter, March 12, 
1881, and commenced business the 
following August with a paid up 
capital of $1,000,000. It is one of 
the most substantial as well as one 
of the most prosperous of Boston’s 
financial institutions. It does a gen- 
eral banking as well as trust com- 
pany business, and has anextensive 
and growing business throughout the 
country, which it maintains through 
its up-to-date methods and courteous 
treatmentof customers. It has one 
of the finest banking rooms in New 
England, on the first floor of the Ex- 
change Building, and its equipment is 
of the very best. Its deposits are 
$6,200,000, its surplus earnings 
$850,000, and its loans $5,100,000. 
Its officers and directors are as fol- 
lows: N. W. Jordan, president; E. A. 
Cotin, treasurer: C. H. Bowen, sec- 
retary; G. W. Auryansen, assistant 
secretary. Board of Directors, S. 
E. Peabody, chairman; C. F. 
Adams, 2d, Hobert Ames, Edwin 
F. Atkins, Isaac T. Burr, Samuel 
Carr, F. Gordon Dexter, David P. 
Kimball, Francis Peabody, Jr., Al- 
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bert A. Pope, N. W. Rice, R. E. Rob- 
bins, Philip L. Saltonstall, N. W. 
Jordan. Executive committee, Sam- 
uel Carr, N. W. Jordan, David P. 
Kimball, S. E. Peabody, N. W. 
Rice. 

The Bay State Trust Company was 
organized in November, 1887, with a 
capital of $200,000. In 1892 its de- 
posits amounted to $1,548,000, and 
its surplus and profits were $30,000. 
In 1900 its deposits are $4,000,000, 
while its surplus and profits ag 
gate $185,000. 


gre- 

The Mercantile Trust Company— 
This company was organized under 
the State law in May, 1888, with a 
capital of $250,000. It does a gen- 
eral banking business as well as a 
trust business in all its branches, and 
is one of the most successful of Bos- 
Since 
1893 its surplus and profit account 
has grown from $27,000 to $161,- 


ton’s latter day institutions. 


000, and its deposits have increased 
from $179,000 to $3,500,000. Its 
facilities are of the best and its 


Its ofhcers 
and directors are: Josiah Q. Bennett, 
president: Andrew W. Preston, vice 
president; John E. Gilcreast, treas- 
urer; Charles B. Jopp, secretary; 
S. S Blanchard, D. H. Coolidge, C. 
A. Hopkins, Josiah Q. Bennett, L. 
Cushing, Robert F. Herrick, Charles 
L. James, N. C. Nash, Harry E. Rus- 
sell, Simon Davis, Samuel Shaw, A. 
N. Burbank, H. W. Suter, H. D. 
Yerxa, Denman Blanchard, Alfred A. 
Glasier, C. S. Hapgood, H. O. Under- 
wood, Neil McNeil, A. W. Preston, 
S. C. Stanley, Herbert H. White, W. A. 
Russell. 


methods are up-to-date. 


Che Old Colony Trust Company .— 
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This sterling company was organiz 1 
in 1890, with acapital of $1,000,00 
It has surplus and earnings to t 
amount of $2,400,000, and a line of 
deposits reaching the enormous sum 
of $19,427,000 and has loans amoun 
ing to $15," 18,000. 
banking business, allows interest on 


It does a regular 


daily balances, acts as transfer agent, 
registrar and trustee, and conducts 
safe deposit vaults. Its officers and 
directors embrace some of the most 
prominent capitalists, business, and 
professional men in New England. 
The State Street Trust Company 
was organized in 1891. Ithasa cap 
ital of $300,000 and is one of the 
prosperous institutions of the city. It 
has a surplus of $120,000 and depos 
its amounting to $3,000,000. It does 
a general banking as well as trust 
business, and is well equipped for 
business. Its officers are: Moses Wil- 
liams, president, F. J. Stimson and J. 
B. 


Lowell, actuary and treasurer, Allan 


Russell, vice presidents, Charles 


Forbes, assistant treasurer. 


The Beacon Trust Company was 
organized in 1893. It hasacapital of 
$300,000 surplus and profits of $78,- 
000, and deposits amounting to $4,- 
550,000. 


The United States Trust Company 
began business in 1895 with acapital 
of $200,000, and its growth has been 
one of the leading features of Boston's 
latter-day financial history. It is one 
of the most successful and highly pros- 
perous institutions in the city, having 
already accumulated a 
$225,000, being in excess of its capi- 


surplus of 


tal, besides paying dividends from the 
date of its establishment and securing 
a line of deposits amounting to $2,- 
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500,000. It is owned and controlled W. Armstrong, vice-president, A. E. 
by one of the most solid business ele- Pillsbury, vice president, I. A. Rat- 
ments in New England, and the wis- shesky, treasurer, W. R. Hidden, Jr., 
dom of itsmanagementisclearlyman- actuary; Fred J. Alley, E. W. An- 
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UNITED STATES TRUST COMPANY BUILDING. 
ifested in its successful career. Its thony, G. W. Armstrong, E.U. Curtis, 


system of safety deposit vaults is one 
of the most elaborate in the United 
States, and is Boston’s especial pride 
in that line. 
are: A. C. Ratshesky, president, Geo. 


Its officers and directors 


T. B. Fitzpatrick, Joshua B. Holden, 
Thomas ].Gargan, Wm. A. Bancroft, 
Jas. T. Phelps, A. E. Pillsbury, A. C. 
I. A. Ratshesky, A. Shu- 
man, E. P. Wilbur, Caleb S. Spencer. 


Ratshesky, 
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The Puritan Trust Company was 
organized in 1895, with a capital of 
$200,000, and already has a line of 
deposits amounting to $1,900,000 
and a surplus of $70,000. It does a 
general banking business in addition 
to trust company business in all its 
branches. Some of the leading busi- 
ness men and capitalists are embraced 
in its directors, and it is skilfully and 
ably managed. 


THE BOSTON CLEARING 
HOUSE ASSOCIATION. 


For fifty-four years this worthy in- 
stitution has given a daily service to 
the banking interests of Boston that 
has been of incalculable value to those 
interests, as well as tothe community 
and the nation. In the facilitation of 
the transfer of capital, it has been the 
central fulcrum of the community’s 


business structure, while its power 
and strength in sustaining public and 
private credit has been so great as to 
make it one of the bulwarks of nation- 


al honor. 

The organization of the Association 
was effected on the 15th of January, 
1856, when Franklin Haven was 
chosen chairman, and William Thomas 
secretary. The following Clearing 
House Committee was also chosen: 
Andrew T. Hall, Tremont Bank: 
Waldo Flint, Eagle Bank; Thomas 
Lamb, New England Bank; Almon 
D. Hodges, Washington Bank; Ben- 
jamin E. Bates, Bank of Commerce. 
Henry B. Groves was chosen mana- 
ger. 

The rooms of the Association were 
first located on the third floor of the 
Granite Building, then owned by the 
New England Bank, on the corner of 


Clearing House began business. 
; 5 pad 
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State and Kilby Streets, where a p 
tion of the Exchange Building no 
stands. On October 22, 1883, the 
Association moved to its nt 
quarters, at 66 State street. 

On the 29th of March, 1856, the 
Of 
the twenty nine banks which consti- 
tuted its original membership ninetcen 
are still in existence. The exchanzes 
on the first day were $2,780,000 and 
the balances, $384,000. 

The Clearing House had hardly been 
in operation a year when the financial 
crisis of 1857 came on and demon- 
strated its usefulness. On the suspen- 
sion of specie payments by the New 
York and Boston banks, the Associa- 
tion boldly resolved to aid in the 
daily settlements by accepting the 
bills of any of the associated banks in- 
stead of specie, in liquidation of their 
daily balances. The moral effect of 
this action in checking the panic was 
of unmeasured importance. 

The Clearing House machinery be- 
came specially valuable soon after 
the breaking out of the civil war, en- 
abling the banks to combine their 
resources for the purpose of assisting 
the Government. In 1861 the asso- 
ciated banks of New York, Boston 
and Philadelphia advanced $150,000,- 
000 in three payments of $50,000,000 
each. But for this timely relief the Gov- 
ernment would have been in sore 
straitsfor the want of funds at the be- 
ginning of the conflict. 

Three times since those dark days, 
in 1873, 1890 and 1893, has the 
Clearing House demonstrated its use- 
fulness in averting utter financial ruin 
by issuing its own certificates in lieu 
of the banks’ depleting their vaults 
of specie. Onthe 24th of April, 1893, 


pres: 
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the Association volunteered to aid 
the United States Government in its 
policy of maintaining gold payments 
for treasury notes, the first action of 
the kind taken by any clearing house 
in the country. 








RICHARDSON, HILL & CO. 
GEO. A. FERNALD & CO. 
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who held it until 1870, when the of- 
fice was combined with that of mana- 
ger. Henry B.Groves, then manager, 
was elected to it. On his death, in 
1877, N. G. Snelling was elected to the 
position and he continued to fill it un- 


MERCANTILE TRUST CO. 
R. L. DAY & CO. 


{Simmons Building. | 


The Association has had four pres- 
idents, viz.: Franklin Haven, Daniel 
Denny, James H. Beal and George 
Ripley. 

William Thomas was succeeded as 
Secretary in 1859 by Charles G. Nazro 


til April, 1900, when he resigned and 
Charles A. Ruggles, who had been 
assistant manager for fifteen years, 


was chosen manager. It must be 
said of Mr. Ruggles that his work in 
the Clearing House has for many 
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years been recognized and appreciated 
by the associated banks. Being a 
trained, practical banker of long and 
valuable experience, he needed only 
keen perception and close application 
to insure a career of usefulness, and 


these he possessed in a high degree. . 


He is virtually the executive officer of 
the Associated Banks of Boston, and 
to him is assigned the duty of work- 
ing out their plans in detail. When,a 
little over a vear ago, the Committee 
formulated their plan for the collec- 
tion of New England checks, they 
handel him an outline or sketch of 
what they desired to have tried. Ina 
very short time thereafter, he had 
evolved a perfect system and had it 
working satisfactorily in all its de- 
tails. 


INTERESTING ITEMS. 


The largest year’s business in the 
history of the Clearing House was 
in 1899, when the exchanges reached 
atotal of $7,086,285,271, and the 
balances amounted to $708,992,659. 

The lergest month was October, 
1899, when the 
$541,161,354. 


The largest week was the week end- 


exchanges were 


ing April 8, 1899, the exchanges being 
$174,814,776. 

The largest day was April 4, 1899, 
when the exchanges were $39,706,- 
776. 

The opening day of the Clearing 
House, March 29, 1856, the exchanges 
were $2,780,000, 

On May 19, 1866, the National 
City Bank settled without a penny’s 
balance, the only instance on record. 
The smallest balance in the history of 
the Clearing House was 27 cents. 
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In 1873 loan 


were is 
sued to the amount of $4,525,000. In 
1890 the issue amounted to $5,05.,- 


certificates 


000, and in 1893 it was $11,695,000. 
The rate of interest on all these issues 
was 7.3 per cent. 

From June 27 to September 20, 


1893, money was quoted at 7.3 to 8 


per cent. Currency commanded a 
premium of $5 to $40 per thousand; 
gold, $7.50 to $10 per thousand, and 


silver, $7.50 per thousand. 

An illustration of the fright and 
dread and uncertainty which pos- 
sessed the bankers in the time of the 
civil waris found in the circumstances 
of the expulsion of a bank from the 
Clearing House for offering United 
States Treasury notes in settlement 
of its balance. The Clearing House 
demanded specie. On the bank's re- 
fusal, it was suspended. About a 
month later, the Clearing House dis- 
covered its error and 
expelled member. 


reinstated the 


In 1891 there were 5+ banks in the 
Association—now there are 36; three 
having been closed and fifteen liqui- 
dated. 

NEW ENGLAND DEPARTMENT. 
the example New 
York city where the clearing of city 


Following of 
checks in America originated in 1853, 
Boston established the second clear- 
In turn, 
Boston has now originated a 


ing house in this country. 
new 
movement, one not before attempted 
on this side of the Atlantic, namely, 
the clearing of out-of-town checks. It 
is known as the ‘‘foreign’’ or New 
England department; as only checks 


on the Eastern states are handled. 


This department enables banks in any 
part of these six states to become 








me 
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practically clearing-house banks. The 
only difference in the treatment of 
checks drawn on them and in that 
of city checks, is the greater time 
allowed for the examination of items 
before payment. This difference is one 
day. Thus, all New England 
banks, in the matter of settlement, 
are but oneday removed from Boston 
banks. This new system practically 
extends the Boston Clearing House 
over the whole of New England. 

The first year of the establishment 
of the New England department for 
the collection of out-of-town checks 
by the Boston Clearing House closed 
on the 7th of June, 1900. It was 
commenced on June 8th with Massa- 
chusetts, and new states were added 
as they could be cared for, until the 
list was completed on the 9th of No- 
vember, 1899. During the year $416-, 
000,000 in checks was handled. In 
the current year the volume will be 
greatly increased. The total expense 
of this department, amounting to 
about $50,000 annually, is borne by 
the banks of this city who are assessed 


DESERVED 


pro rata according to the ‘volume of 
business transacted. 

The system is the essence of simpli- 
city, although no small amount of 
labor was required to perfect the de- 
tails. A great majority of the 641 
banks in New England are thorough- 
ly satisfied with the system and the 
benefits derived from it. They find 
that the loss of the collection charges 
is considerably more than offset by 
the convenience afforded them and 
in the saving of time. Instead of re- 
ceiving their items in from twenty to 
one hundred separate letters, and by 
different mails, as was formerly the 
case, they all reach them in one par- 
cel, and usually by the first mail, thus 
lessening and simplifying the work 
of both correspondence and collec- 
tion. 

The New England department was 
started as an experiment, but the suc- 
cess attending it would warrant the 
statement that it is on a permanent 
basis, and assured of universal ac- 
ceptance in the Eastern states and of 
imitation elsewhere. 


PROMOTIONS. 


[From the Nashville (Tenn.) Banner, Aug. 6, 1900. | 


At a meeting of the board of directors of the 
Fourth National Bank, on Saturday, Mr. G. W. 
Pyle, as paying teller, was appointed assistant 
cashier. Mr. J. S. McHenry, individual book- 
keeper, succeeds Mr. Pyle as paying teller, and 
Mr. D. H. Donnan was advanced to the posi- 
tion of individual bookkeeper. 

Both Mr. McHenry and Mr. Donnan have 
been connected with the Fourth National Bank 
for a number of years, and are thoroughly quali- 
tied to discharge the more important duties now 
devolving upon them. 

Che promotion of Mr. Pyle to the important 


office of assistant cashier is a just recognition of 
fidelity and merit, and comes as a well-earned 
reward of long and faithful service. He brings 
to the position a thorough knowledge of the de- 
tails of banking, and will prove a valuable aid 
to the executive officers of that well-known and 
eminently successful institution. 

As a distinct emphasis to the honor the ap- 
pointment carries with it, it may be remarked 
that the Fourth National Bank enjoys the en- 
viable distinction of being one of the few na- 
tional banks which has never passed a dividend, 
and has accumulated a largesurplus and profits. 


THE NEGOTIABLE INSTRUMENTS LAW.—The regular installment of the 
series on the Negotiable Instruments Law is omitted this month. 
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THE PAYMENT OF ALTERNATIVE AND TRUST DEPOSITS. 


SYNOPSIS OF INTRODUCTION, 


A the owner of a sum of money, often deposits same in a savings or commercial bank, 
9 opening an account, or taking out a certificate of deposit, in form payable to ‘‘A in 
trust for B,” ‘‘A and B,” ‘‘A and B, either or survivor,” ‘*B,” ‘*B, subjectto A,” orin a variety 
of other forms of this nature. 

A’s MOTIVE or intention in so doing may be various. Generally A likes to own and contro! 
his money while he lives, and he may put the deposit in this form to receive more interest, where, 
under the bank’s rules, he already has a deposit up to the interest drawing limit in his own name; 
or to evade a tax law or otherwise conceal his true financial condition; or A may design that the 
deposit shall remain his, as long as he lives, and at his death shall go, by virtue of the terms in 
which it is payable, to B, thus attempting to make his bank account serve the purpose of a wil! 
avoiding the formality of executing such an instrument, and the expenses of probate; or, more 
rarely, A may intend an out-and-out gift to, or creation of trust for, B, taking effect immediately, 
at once parting with individual ownership, and whatever control A afterwards exercises, if any, 
being subject to B’s rights, and in pursuance of any rights reserved to A, when giving B the 
title, 

A BANKER’S DILEMMA in the payment of such deposits is often presented Generally 
the bank is called upon for payment by B after A’s death, sometimes before. A’s estate often 
makes a rival demand. In many cases, the bank will interplead A’s estate and B, withholding 
payment until the court determines which has title; but sometimes the bank, thinking it is author- 
ized by the terms of the deposit, will pay the money to B upon A’s death, and thereafter, in many 
cases, will learn to its cost, as the result of a lawsuit, that title remained in A’s estate, and that it 
will have to pay the money over again; in other cases, finding that the payment to B was rightful. 
In a few states, a statute protects the bank where a deposit has been made by “A in trust for B,” 
by permitting, in any case falling within its provisions, payment toBin the event of A’s death, 
the ultimate right to the money then being a matter for settlement between the rival claimants out- 
side the bank. 

THE GUIDING PRINCIPLES of law upon which the right to such deposits, and the question 
of who is entitled to their payment, must be determined —whether A has, or has not, made a gift 
to, or created a trust for, B—are briefly these: A gift is perfected by delivery; a trust is created 
by declaration. Neither can be made to take effect in the future; the delivery, or declaration, and 
passing of title from A must be immediate, if atall. A deposit by A with the intent and instruc- 
tion that it shall be his as long as he lives, and when he dies, it shall be paid to B, remains A’s, 
and upon his death belongs to his estate, and notto B. In determining whether a gift has been 
made, or a trust created (1) A’s intent must be ascertained; then if A has so intended (2) has the 
intent been consummated by the delivery or declaration required by law?—intent alone, without 
consummation, amounting to nothing. The form of the deposit is one factor in determiding this,but 
the chief and controlling factors in every case are all the facts and circumstances surrounding the 
transaction of deposit: in addition to the form of deposit, what A has said to the bank officials, 
to B, to others; what he has done with the deposit book or certificate of deposit; A’s financial con- 
dition; any facts as to carrying accounts in other forms; the relations of A and B and of A and 
others; in short, all A’s acts, statements, and surrounding circumstances as throwing light upon 
the question of an intended and consummated gift or trust at the time of deposit, or the reverse. 

The courts in different states are not entirely uniform in their views as to what facts are suffi- 
cient to constitute a perfected gift or trust. For example, in New York, if a deposit is made ‘‘A in 
trust for B,” and the form of deposit is absolutely the only evidence in the case, it will be presumed 
that A intended to create a trust for B, at the time of deposit, and the form of deposit alone will be 
a sufficient declaration of trust; so that the intent will be consummated, and a presumptive trust 
created, entitling B who has claimed the deposit after A’s death, to payment, asagainst A’s estate. 
In Massachusetts, on the contrary, such mere form of deposit alone, without more, is insufficient 
to create a trust, and A’s estate has title. But, generally, other facts are present, and contro! the 
question of title, There is also a lack of uniformity between different states as to what facts are 
sufficient to constitute a delivery; also as to the effect to be given to various other facts, or sets of 
fact, connected with the deposit transaction 

THE VARIED FACTS of each particular case affording the final test and light for guidance 
as to whether A has, or has not, madea gift or created a trust for B, entitling the latter to payment 
of a deposit carried in an alternative or trust form, our purpose here is a review, for the informa- 
tion of bankers, of the decided cases in the different states, upon this subject, bringing out partic- 
ularly the controlling facts in each case, upon which the title and right te payment of one or the 
other adverse claimant has been determined, Yor greater practical utility, the decisions in each 

















state are published separately. 
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Their perusal by bankers will, in many instances, it is believed, 





589 


inculcate greater caution in the payment of such deposits according to the mere terms, or form, in 
which the same may be payable, and lead to greater respect being paid to ‘‘surrounding circum- 
stances” which may, in many instances, lead to the result that what is apparently or seemingly 
B's, belongs, in truth, to the estate of A, who may have never done what, in law, was sufficient to 
divest himself of title. 


Ill, 






We present for our third instalment of 
cases involving questions of ownership, 
often perplexing, arising from the making 
of “two-named” deposits, the decisions in 
the State of Maryland. In New York 
and in Massachusetts the majority, or at 
all events a very large number, of the 
cases have involved forms of deposit ‘‘A 
in trust for B.” In Maryland we meet 
with no such cases. A, taking his money 
to the bank, has had it put in another’s 
name, subject to his order ; or in his own 
name, subject to another’s order; or in 
the names of himself and another ‘‘and 
the survivor, subject to the order of 
either,” or varying this, ‘‘subject to the 
order of either or the survivor;” or in 

s own name and another’s as ‘‘joint 
owners, payable to the order of either or 
the survivor.” ‘These varying forms of 
deposit, as thus successively given, seem 
to have been, largely, an invention and 
development of the Maryland bank officer, 
designed to meet the wishes and needs of 
depositors and the requirements of par- 
ticular cases. What the courts of Mary- 
land have held respecting deposits in 
these varying forms will be seen in the 
following pages. 

Briefly, in the first decided case, where 
\ made a deposit ‘‘B, subject to order of 
A,” a present gift of the money by A to 
Bb was found. This was shown to have 
been A’s intention in putting the money 
in B’s name, and the essential of delivery 
was complied with by the making of the 
deposit itself, it being held a delivery to 
the bank as bailee for B. 

Che words ‘‘subject to the order of A” 
were held not to indicate a retention of 
ywnership by A, but were interpreted in 
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the light of the bank’s by-law that parents 
might deposit for the benefit of children, 
subject to the control of the parent, to 
mean that A’s control was like that of a 
guardian of B’s money (Gardner v. Merritt. ) 

In the second case the form of deposit 
was just the reverse of the above. A 
made a deposit ‘‘subject to his order or 
to order of B.” The deposit standing in 
A’s name, he was held to have retained 
‘dominion and control”—i. e., owner- 
ship—and B’s connection with the deposit 
was merely as withdrawing agent for A, 
not owner, which agency terminated at 
A’s death. This, notwithstanding B had 
possession of the book. ‘The possession 
in this case was not tantamount to de- 
livery to B, so as to perfect a gift to the 
latter. (Murray v. Cannon.) 

In the third case the form of deposit 
was varied. Instead of being placed in 
one name, subject to another, it was 
placed in two names, subject to either, 
with a survivorship clause. That is, A 
deposited his money as follows: ‘‘A, B, 
and the survivor of them, subject to the 
order of either.”” In this case A always 
kept the bank book. A was held to have 
retained ownership, and there was no 
gift to, or creation of trust for B. The 
words of the entry making it payable to 
the ‘‘survivor” had no different effect; A 
retained dominion and B was agent of A, 
not owner, with respect to the deposit. 
{Taylor v. Henry.) 

In another case A put in his money, 
‘*A, B, and the survivor, subject to the 
order of either,” 





and afterwards added 
**! give B all the money credited or to be 
credited in this book, and direct same to 
be paid to her.” The case had the same 
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result as the last. A retained dominion 
and the forms of entry were insufficient 
to constitute a present gift to B; and asa 
future disposition they were ineffectual. 
(Dougherty v. Moore.) 

The next case is one where A made a 
deposit, ‘‘A and B, subject to order of 
either; balance at death of either to Jde- 
long to survivor.”” In this case B never 
drew out any of the money, and was held 
not to have retained dominion and con- 
trol during his lifetime, but to have made 
a contract with the bank to pay the money 
to the one that survived, and under the 
facts and contract with the bank the 
latter was held authorized to pay the 
money to B after A’s death. (Metro- 
politan Savings Bank v. Murphy.) 

In alater case the deposit by A was in 
form, ‘‘A and B, joint owners, payable to 
the order of either or the survivor.” It 
was clear, under the facts, that A did not 
intend a gift to B, and she was held to 
dominion, and that the 


have retained 


words ‘‘joint owners” did not of them- 
selves import a present gift to B; but the 
court intimated that if the bank had paid 
B after A’s death, it might be protected 


under such form of entry. (Gorman v. 
Gorman. ) 

In the last of the cases which we cite 
A’s money stood on deposit in the same 
form as above, and a similar decision was 
rendered, that there had been no gift by 
Ato B. In this case there was a contro- 
versy of fact whether A, just before her 
death, had not delivered the passbook to 
B. This controversy was decided against 
B, but the court rendered a decision, 
doubtless for future guidance, that if A 
had made a deposit in this form and had 
thereafter deliberately given the book to 
B, intending to donate the fund to her 
and reserving no control, upon acceptance 
of the gift by B, there would have been a 
perfected gift to her. (Whalen v. Mil- 
holland. ) 
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A review of the Maryland cases invol\ 
ing the title to these deposits shows tha 
the varying results reached have neces 
sarily depended upon the facts in ea 
particular case; and that the courts hay 
not been governed by the language of th: 
entries in the bank-books 
entry in the bank-book has been one fac! 
which, with all the other facts in the cas 
have contributed to aid the court in reac! 
ing a determination whether A, at t! 
time of deposit, intended to part wit 


alone. TT] 


ownership to B, and did so part wit 
ownership and perfect his gift to B by th: 
delivery required by law; or whether A 
no matter in what form he put his mone 
in bank, and no matter in what mann 
he connected B therewith in the entry, 
had no intention of making a present gif 
to B, and did not complete his gift by 


lawful delivery. 


B, SUBJECT TO ORDER OF A. 
(Gardner v. Merritt, 32 Md., 78.) 

A deposited money in the name of “B, su 
ject to order of A,” B being A’s grandchild, ar 
the by-laws of the bank providing that parents 
might deposit for the benefit of children, subject 
to the control of the parent. A declared sh 
was going to put the money in bank for th 
child, and she excluded this particular child 
A had an account of her own i 

After A’s death her daught: 


from her will. 
the same bank. 
drew the money, and B thereupon sued th 
daughter therefor. 

Held: There was a gift of the-money by .\ 
to B at the time of deposit, having been per- 
fected by delivery to the bank as bailee for B 
The words “subject to order of A’ do not 
signify that A retained ownership, and only in 
tended a future gift to B. Interpreted in the 
light of the bank’s by-law, as well as in view of 
all the facts, they mean that A’s control was 
such as might be necessary for the protection of 
B's interests, B having title, and not that A’s con- 
trol was that of owner of the deposit. 


On September 4, 1860, Susanna A. Mer 
ritt opened an account in the Savings 
Bank of Baltimore in the name of her 
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crandchild, a son of one of her daughters, 
‘n deceased, as follows: 

‘‘John G, Gardner, subject to the order 
Susanna A. Merritt, or Susanna Mer- 


rofits 


She continued to make deposits in this 
ount down to the time of her death. 
the time of the first deposit she de- 
ired she “was going to put the money 
bank for the child.” The bank was 
ganized for the purpose of receiving 
ch small of are the 
of industry, 
dows, children and others; and its by- 


sums money as 


or donations to 


iws provided that guardians could de- 


isit for the benefit of wards and parents 


for the benefit of children, and if desired 


t the time of deposit, subject the same 


the control of such guardian or parent. 
In 1858 Susanna A. made a will devis- 
all her property to her living chil- 


lren, and excluded her grandchild, John 


Gardner, from all benefit of her estate. 


rhe estate so devised had been given to 


her by all her children, including Mrs. 


ardner, who was then alive. The deposits 
the savings bank in the name of John 
. Gardner were the products of prop- 


erty which had been conveyed to her in 


sname, Prior to opening the account 


ie had been in the habit of giving to the 


mother, when living, or to the father, 


1 


ich products. 


Then she declared her 


itention to stop giving it to the father 


id to put it in bank for the child—that 


ie wished him and not the father to have 


During all the time of these deposits 
sanna A. was also making deposits to 
separate account in her own name. 
\fter the death of Susanna A. the de- 
sits were withdrawn by Susanna, daugh- 
r of Susanna A., and claimed by her to 


long to the latter’s estate. In this suit 


y John G. Gardner against Susanna, he 


adjudged entitled to the money, with 
terest from the time of withdrawal. 
Held: Did these moneys become, when 
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deposited, perfected gifts to the grand- 
child, or did they remain the property of 
the grandmother-—were the gifts per- 
fected, or do the facts manifest an inten- 
tion to give in future—did the acts of 
making the deposits, under all the proof, 
divest the grandmother of the title to the 
moneys, and vest the same in the grand- 
child ? 

The grandmother must be presumed to 
have had knowledge of the bank’s by- 
laws, authorizing parents to deposit for 
the benefit of children and subject same 
to control of the parent, for she acted on 
them by making the deposit for the ben- 
efit of the grandchild, subject to the order 
of herself or daughter Susanna. 

It is contended that because of the 
words ‘‘subject to the order of” the de- 
positor, the deposits did not become the 
property of the grandchild, but remained 
the property of the donor; that these 
words explained and limited the acts of 
deposit to the effect of a declaration of 
an intention to give in future. 

In the absence of these words, it is 
clear the declaration of an intention to 
give, followed by actual delivery of the 
subject matter of the intended gift, to a 
bailee, for the benefit of the 
constituted a perfected gift. 
is inoperative without delivery. 
valid, it can have 
the future, but must go 
diate and absolute effect. The deliv- 
ery may be to the donee, or trustee, or . 
guardian acting for the donee, or to any 
bailee of the donee. All these conditions 
were met in this case. The money was 
delivered by the donor to the bank as 
bailee of the grandchild, by direction of 
the donor that it should be entered to his 


donee, 
A gift 
To be 
reference to 
imme- 


no 
into 


credit in an account standing open in his 
name, 

The words ‘‘subject to the order of” 
the depositor are not liable to the inter- 
pretation claimed by the daughter, but are 
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to be interpreted in reference to the 
language of the by-law that parents may 
deposit for the benefit of children, and 
subject the deposits to the control of the 
parents. These deposits when made were 
for the benefit of the grandchild; the de- 
livery to the bank for the benefit of the 
grandchild was a perfected gift to him, 
and the control retained by the grand- 
mother, or her daughter, was such con- 
trol as is contemplated by the by-law—a 
control for the benefit of him to whose 
use the money was delivered—such con- 
trol as might be necessary to the protec- 
tion of the interests of the donee, of the 
same nature as a guardian might exercise 
for the benefit of his ward, and not such 
control as would pertain to a continuing 
legal power and dominion over the de- 
posits. 

Further held that this construction of 
the effect of the words in question is sus- 
tained by a review of all the facts in the 
case. There are no facts from which it 


can be argued that her purpose in mak- 
ing the deposit was to make a future gift, 
but all the facts indicate that the act of 
deposit was intended as a delivery and 
immediate perfection of the gift. 


A, SUBJECT TO HIS ORDER OR TO 
ORDER OF B. 
Murray vy. Cannon, 41 Md. 466. 


A deposited money “A, 
or to order of B,” 


subject to his order 
his daughter. B first had 
possession of the book, then C held it, and re- 
, turned it to B after A’s death. Held: The 
money was deposited to the credit of A, who 
retained dominion and control 
death. 


over it to his 
B's possession was as agent of A and 
not as owner, and the agency was revoked by A’s 
death. The form of entry and possession of the 
book by B were insufficient to deprive A of con- 
trol, and possession of the book did not consti- 
tute a delivery of the money. There was no 
perfected gift by A to B, and the deposit be- 
longs to A’s estate. 


James Cannon opened an account in 
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the Savings Bank of Baltimore as follow: 


‘‘James Cannon, subject to his order 
or to the order of Mary E. Cannon.”’ 


Mary E, was his daughter. Duringh 
lifetime the book was in the possessi 
of Mary, who afterwards became a Mr: 
Murray, and when she moved away s! 
left the book with a Mrs. Kone, for 
venience, in whose possession it remain¢ 
until it was returned to Mrs. Murra 
afterthe death of James. Elizabeth Ca: 
non, wife of James, knew nothing of tl 
deposit until after his death. 


Col 


This suit is by Elizabeth, wife and a 
ministratrix, against Mary, daughter « 
James, to obtain the money claiming tha 
it belonged to the estate of James. Th: 
grounds upon which the daughter claimed 
the money were the entry in the deposit 
book and possession of the book during 
the lifetime for the 
wife. 


James. Decree 


of 


Held: Was there a gift by 
Mary in his lifetime? 


James to 
To perfect a gift, 
delivery is indispensable. There must b« 
a parting by the donor with the legal 
power and dominion over it. If he re- 
tains dominion, there cannot be a perfect 
gift. 

The money was deposited to the credit 
of James, and so continued up to his 
death. He retained dominion and control 
over it by the valid terms of the account 
and could at any time have drawn it out 
or revoked the power given to Mary, to 
obtain it upon her own order. If she had 
drawn out any portion she would have 
drawn it as the money of James, acting as 
his agent and by virtue of a then existing 
authority, derived from him. Thisagency 
was revoked by his death and the bank 
properly refused to recognize it after that 
that period. 

The question is settled by Gardner v. 
Merritt. It cannot be insisted after that 
decision that James parted with legal 
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minion and control of the money stand- 
in his name in the bank because it 
was there subject to his order or “the or- 
rof Mary E. Cannon.’* On the con- 
rary it was his as absolutely as it would 
ive been hersif the deposit had been made 
the name of ‘‘Mary E. Cannon, sub- 
ct to the order of James Cannon,” and 
had so continued in bank up to the time 
it his death. 

Nor does possession of the 
book by Mary, or her agent, 
the result. Its delivery to her 
not operate as a delivery to her of the 


deposit 
affect 
did 


money nor deprive James of dominion 
and control over it. The delivery of the 
book did not constitute a delivery of the 
money, because its delivery could not be 
effected in that 
treasurer of the bank said the only mode 


way. The assistant- 
1 which money could be changed from 
one person’s account to another’s in the 
bank ‘‘is by a payment of the one account 
and a new deposit in another account.” 
\nd of this James was aware, for when 
he made a donation of certain money he 
had on deposit in another bank he adopt- 
ed this plan. The proof is not sufficient to 
establish a perfected gift of the money to 
Mary by James in his lifetime. It must 
therefore be brought into his estate. 


\, B, AND THE SURVIVOR OF 
THEM, SUBJECT TO THE 
ORDER OF EITHER. 
Taylor v. Henry, 48 Md. 550. 


\ opened an account “A, B and the survivor 
of them, subject to the order of either,” and re- 
tained the book until his death, after which B 
sot it from his trunk and drew the money. 

Held: A retained dominion and control; the 

rm of entry including the words “and the sur- 
or,” did not, of itself,import an actual present 
lonation by Ato B, nor divest A of control; and, 
om all the facts, was a mere device for A’s 
ouvenience, whereunder B was A’s agent to 

w the money in a possible emergency; hence, 

re was no perfect or complete gift to B, nor 
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was a trust created in B’s favor. The 


belongs to A's estate. 


money 


On April 20, 1866, Joseph Henry, con- 
templating a voyage for his health, depos- 
ited $1,850 in the Eutaw Savings Bank of 
Baltimore. 

“Joseph Henry and Mary Henry, 
his mother, and the survivor of them, 
subject to the order of either.” 
Afterwards Joseph went to the bank, 

accompanied by sister, Margaret 
Taylor, had the mother 
erased and that of his sister substituted, 


his 
name of his 


and the account changed thus: 


‘*Joseph Henry, Margaret Taylor, 
and the survivor of them, subject to 
the order of either.”’ 


Two months later Joseph drew out $50 
leaving $1,800. He died September 28, 
1866, and thereafter Margaret obtained 
the book from his trunk where it had 
been constantly kept and drew the entire 
balance from the bank. 

Joseph had been very anxious about 
the care and support of his aged mother, 
who survived him. He made some pro- 
vision for her support during his lifetime, 
and was anxious that she should be pro- 
vided for after his death. On July 6, 
1866, he made his will giving his mother 
$400; his sister Eliza $600, his sister 


Margaret Taylor, $300, and $50 to his 


uncle. He appointed no executor. ‘The 
will was probated. Joseph had no other 
money or estate with which to pay the be- 
quests in his will than the money on de- 
posit in the savings bank. 

Decree against Margaret that the money 
belonged to the estate of Joseph. 

Held: What was the meaning and in- 
tention of Joseph in making the deposit in 
the form adopted, as gathered from the 
entry in the bank book and all the cir- 
cumstances surrounding the deceased at 
the time? If the words “and the survivor 
of them” had been omitted in the entry, 
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the case of Murray v. Cannon would be 
decisive in establishing that the entry in 
the bank book would not be sufficient 
evidence of a complete and _ perfected 
gift. 

Do those words, taken in connection 
with those which precede and follow them 
in the entry, import a gift? Theydo not. 
To make such gift perfect and complete 
there must be an actual transfer of all 
right and dominion over the thing given 
and an acceptance by the donee or some 
competent person for him, and it is es- 
sential to delivery that it should transfer 
the property at once and completely; if 
it has reference to a future time to oper- 
ate, it is but a promise without consider- 
ation, and unenforceable. Until the gift 
is thus made perfect,a locus penitentiae 
remains and the owner may make any 
other disposal of it. Here the deposit 
was in the joint names of the deceased 
and the sister and the survivor, but sub- 
ject to he order of either, and having 
thus retained the power to draw out the 
money, the depositor did not divest him- 
self of dominion and control. He could 
have drawn out every dollar the day after 
the deposit. 

The only evidence relied on to support 
the supposed gift is the form of entry. But 
there are no terms in the entry that im- 
port of themselves an actual, present do- 
nation by brother to sister; and the do- 
minion retained by the brother enabled 
him to displace and entirely destroy all 
power conferred upon the sister in respect 
to the fund. Asthe mother’s name had 
been erased and the sister’s inserted, so 
the sister's name could have been erased 
without the slightest question of the 
br >ther’s right to do so. The sister never 
exercised any power or control over the 
fund during the brother's life; only after 
his death did she attempt to assert right 
and dominion over it; and then by the 

upposed right of survivorship. 
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Nor can the sister’s claim be sustain¢ 
upon any principle of trust. Where tl 
donor retains legal dominion, but full 
and completely declares himself to be 
trustee, the declaration of trust is consi: 
ered as equivalent to an actual transfer « 
the legal interest, and if the transactio 
by which the trust is created be complete 
it will not be invalid for want of consider- 
ation. But for the purpose of establis! 
ing such trust, the evidence must be clear 
and unmistakable both of the 
the execution of that intent. 
however, there is no evidence, apart fro! 
the entry itself, that reasonably tends t 
establish such trust. Looking to all the 
circumstances the presumption isstrongl) 
against any intent on the part of the de- 
ceased that he designed the deposit ex- 
clusively for his sister. 


intent an 
In this cas 


the facts 
that the form of entry was nothing mor 


The conclusion from all 
than a device or arrangement by the de 
ceased to subserve a matter of conveni 
ence to himself; and that the sister was 
simply constituted an agent with power to 
draw money from the bank to meet some 
supposed emergency that might possibly 
arise in his absence from home. 


A, B, AND THE SURVIVOR, SUBJECT 
TO THE ORDER OF EITHER. 


Dougherty v. Moore, 71 Md. 248. 


A and B and 
the survivor, subject to the order of either.”” Af- 


A deposited money payable to “ 


terwards A caused an entry “I give to Ball the 
money credited or to be credited in this book 
and direct same to be paid to her.” B was wif: 
of A. A made subsequent deposits and both 
thereafter withdrew money on presenting th 
book. On A's death, 

Held, A retained dominion and there was no 
gift to B. 
ent gift, and as a testamentary disposition they 


The entries did not constitute a pres- 


were invalid. 


Lawrence McDonald, in 1868, opened 
an account in the Eutaw Savings Bank as 
follows: 
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‘Lawrence McDonald, Sarah Mc- 
nald, and the survivor, subject to 
e order of either.”’ 
Cn January 4, 1876, the following entry 
was also made: 


“In consideration of my natural 
ve and affection for my wife, Sarah 
cDonald, I give to her all of the 
mney belonging to me credited or 
be credited in this book, and I di- 
ct the same be paid to herand her 
ceipt shall be good for the same. 
Lawrence McDonald.” 
fter these entries McDonald continued 
nake deposits and withdrawals; his 
also drew money from time to time 
n presenting the pass book. Husband 
| wife died on the same day, the wife 
surviving the husband about an hour. De- 
cree that the money belongs to the estate 
of the husband. 

Held: Was there a valid gift by hus- 
band to wife? There was no actual de- 

ery of the money by husband to wife. 
Were the acts of the husband in a legal 
sense, equivalent to an actual delivery of 
the money? 

In some states it has been held that an 
assignment in writing and delivery of a 
pass book with intention to vest immedi- 
valid 
But here, it is unnec- 
essary to decide this, for there was no de- 
livery by husband to wife 


ate title, will vest in the donee a 
title to the money. 


of the pass 
book with intention on his part of. renoun- 
cing all interest in the deposits and trans 
ferring to her absolute title to the same. 
During his life, he continued to draw and 
use the money, showing beyond question 


that he never meant to relinquish his 
right over the deposits. 
complete gift to the wife, then he had no 
right to appropriate it to his own use. 
But there can be no gift so long as the 


If there was a 


and dominion. A 
mere promise to give, however explicit, 
is insufficient, as it is a promise without 
consideration and cannot be enforced. 


donor retains control 
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Although the husband did not mean to 
relinquish his right to the money during 
his life, he did mean that whatever re- 
mained in bank at his death should go to 
his wife if she survived him. But these 
entries cannot operate as a testamentary 
disposition of property because they are 
not executed as the law requires. 

There was no valid gift by husband to 
wife. 

A AND B, SUBJECT TO ORDER OF 
EITHER; BALANCE AT DEATH 
OF EITHER TO BELONG 
TO SURVIVOR. 

Metropolitan Savings Bank v. Murphy 
82 Md. 314. 

A opened an account, “A and B, subject to 
order of either; balance at death of either to be- 
long to survivor.” B was A’s wife. A made 
subsequent deposits, but no withdrawals. Upon 
A’s death, the bank paid the balance to B. 

Held: Payment to B was authorized. A 
did not retain dominion and control, but con- 
tracted with the bank that the money should be 
subject to order of either A or B, and should 
“belong” to the survivor, and the bank merely 
carried out its contract by paying B after A’s 
death. 

Michael Murphy deposited a sum of 
of money in a savings bank in an account: 

‘*‘Michael Murphyand Ann Murphy, 
subject to the order of either; the 
balance at the death of either to be- 
long to the survivor.” 

He made additional deposits from time 
to time, but no money was withdrawn 
until after Murphy’s death. Thereafter, 
the bank paid the money to Mrs. Murphy. 
In a suit by the administrator of Murphy, 
to recover the amount from the bank, 
there was a decree in the bank’s favor. 

Held: Had the bank authority in law 
to make the payment to Mrs. Murphy 
after the death of Murphy? Murphy's 
administrator the payment was 
unauthorized. In paying the money to 
Mrs. Murphy the bank carried out in good 
faith the strict letter of its contract. This 
is not a case where the husband retained 
possession and control of the account in 


claims 
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bank and continued to draw therefrom 
such sums as his wants might indicate, as 
in Dougherty v. Moore. Nor is the lan- 
guage controlling the ultimate disposition 
of the joint account in this case in any re- 
spects similar to that of Dougherty v. 
Moore. 

The bank’s instructions in opening the 
account were that said account shall be 
subject to the order of either husband or 
wife and that at the death of either the 
balance shall Jdelonmg to the survivor. 
Nothing could be clearer than the object 
and intention of the parties to the con- 
tract in the language employed by them 
in Opening the joint account. We enter- 
tain no doubt as to the legal effect and 
meaning of the entry at the head of the 
account. True, title was originally vested 
solely in the husband, and it was his priv- 
ilege to make such disposition of the 
He had the 
indisputable right toenter into any con- 
tract with the bank that would accomplish 
his purpose in securing to his wife the 
protection which these savings deposits 
might give to her. 


same as he thought proper. 


The property in con- 
troversy consisted of deposits which by 
the direction and authority of the hus- 
band, assented to by the bank, were en- 
tered in its books to the credit of husband 
and wife, with the understanding and con- 
tract with the bank 
hereinbefore stated. The parties were 
capable of contracting, and having actual- 
ly contracted, the law exacts fulfilment, 
which the bank has done; and we do not 
think, after it has fully executed its part 
of the contract, it ought now to be re 
quired to pay to the administrator of the 
husband, the money which it promised to 
pay, and had already paid, to the wife, 
unless some legal requirement can be es- 
tablished demanding its payment to the 
administrator. 

This transaction partakes somewhat of 
the nature of an equitable assignment, 


indorsed thereon as 
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looking to the interest of the par 
rather than to matter of form, and 
question of the survivorship depen 
solely upon somecontingency. But | 
ing at the controversy from whate 
point we may, we think the bank | 
rightly to the wife the balance stand 


‘to the joint credit of herself and husb 


at the time of his death. 


A AND B, SUBJECT TO THE ORD 

OF EITHER OR THE SURVIVO! 

Baker v. Hedrich, 85 Md. 645. 

In this case the deposit in this form 
show to be the property of B, the w 
and not of A, the husband, when depos- 
ited; hence when A died, it was adjudged 
that the money belonged to B, the surviv- 
ing wife, as against the administrator of 
A; and the question of what was neces- 
sary to make a gift, did not enter. 


A AND B, JOINT OWNERS, PAY- 
ABLE TO ORDER OF EITHER 
OR THE SURVIVOR. 


Gorman v. Gorman, 87 Md. 3368. 


A made a deposit entered “A and B, 
owners, payable to the order of either or 
survivor.” A always retained the book, m: 

a will disposing of the fund in bank, and there 
were other facts showing no gift to B was in- 
tended. Upon A’s death, 

Held: A retained dominion and there was no 
gift to B. The technical, legal meaning of the 
words “joint owners,” taken by themselves wil 
not be accepted as decisive and as warranting 
the conclusion that they indicate a giving of 
joint ownership to B, (as distinguished from 
agency with authority to draw, perfected by de- 
livery of the money tothe bank; but these words 
will be interpreted in connection with the entire 
language of the entry and in view ofall the facts; 
and so interpreted, there was no intention by A 
to make B a joint owner, nor such delivery as is 
required to make a perfect gift. 

If, however, the bank should pay B, after A’s 
death, according to the terms of the entry, it 
might be protected. 


Theresa McConnell went with her niece 
Maggie S. Gorman, to the Savings Bank 
of Baltimore and opened an account: 

‘‘Theresa McConnell and Maggie 


S. Gorman, joint owners, payable to 
the order of either or the survivor.” 
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‘The niece asked her aunt to let her see 
the bank book, but was refused permis- 
siol Before her death the aunt made a 
will jisposing of the fund in bank. The 
bank’s teller testified it was the custom to 
call the attention of depositors to the 
words ‘‘payable to the order of either or 
the survivor” and to make the fact known 
to them that in case one dies, the other 
can get it—provided the survivor pro- 
duced the book. Some such statement 
was made to the aunt when this deposit 
was made for when she was leaving the 
bank she remarked to her niece: “Wasn’t 
that a funny remark the clerk made, say- 
ing that you could draw the money. I 
don’t see how you can draw it, while I 
have the book.” The aunt retained pos- 
session of the book until her death. There 
were other facts in the case, the tendency 
of all being to show that no gift to the 
niece was intended. 

Upon the death of the aunt it was de- 
creed the money belonged to her estate, 
and not to the niece. 

Held: While the language of the entry 
is different from that used in other cases, 
a careful consideration of the entry itself 
and all circumstances in the case forces 
the conclusion that it was not the inten- 
tion of the aunt to make the niece a joint 
owner, and, secondly, if any snch inten- 
tion ever existed, there was no such de- 
livery of the money as is required to make 
a perfect gift. 

The whole contention on behalf ef the 
niece, hinges upon the words ‘‘joint 
owners.” ‘Che circumstances surround- 


ing the transaction, so far from establish- 
ing an intent to make a gift, show the 


contrary. But the contention is that the 
language used in the entry, irrespective of 
the facts and circumstances under which 
it was made, together with the deposit of 
the money, operated to make a perfect 
gift; that the words ‘‘joint owners” mean 
exactiy what they imply, namely, owner- 
ship, and not mere agency with authority 
todraw. But the question is not as to 
the meaning of the words “joint owners”’in 
themselves and apart from the connection 
in which they are used inthe entry. True, 
these words have an ascertained legal 
meaning in themselves; yet they are not 
used here in the definite legal sense im- 
puted tothem. In order to ascertain the 
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depositor’s intention as manifested by the 
entry, not only the entry itself, but all the 
circumstances surrounding her at the time 
should beconsidered. Whatever the legal 
effect of the words ‘‘joint owners”’ gener- 
ally, it is impossible to give them the 
broad signification claimed for them, in 
the connection in which they are used in 
this case, and with the controlling fact 
admitted that the aunt always held posses- 
sion of the bank book. If it be conceded 
that the case is to be decided upon the 
legal, technical meaning of the words 
‘joint owners” and that the niece thereby 
became a joint owner, pure and simple, 
without any limitation whatever, then it 
might be conceded that Murray v. Can- 
non and Gardner v. Merritt, would sus- 
tain the theory that delivery to the bank 
was a delivery to the niece and the gift 
complete. But we cannct close our eyes 
to all the other evidence in the case and 
give effect to two words alone in the entry. 

In this case there is no question, as in 
Murphy v. Metropolitan Savings Bank, as 
to the rights of the bank under the con- 
tract of deposit, but the object is to 
ascertain who is the legal and true 
owner of the fund. As between de- 
positor and bank, perhaps the entry 
in the bank-book might be conclusive, 
and if the bank had paid the money 
according to the terms of the entry it 
might be protected; but as between the 
depositor or her executor and the niece, 
the entry is not conclusive. It is a fact 
to be considered in connection with the 
other circumstances of the case to deter- 
mine the donor’s intention, What we 
decided in Murphy v. Metropolitan Bank 
was that under the facts of that case, and 
because of the express language of the 
entry that the balance should de/ong to 
the survivor, the bank was right in pay- 
ing it to the survivor. 

The contention here that by virtue of 
the language of the entry there was, at 
the time it was made, a full, complete and 
legal transfer to the niece of a joint in- 
terest and such a delivery as was neces- 
sary to make a perfect gift, cannot be 
sustained. 

A AND B, JOINT OWNERS, PAYABLE 
TO THE ORDER OF EITHER 
OR THE SURVIVOR. 

(Whalen v. Milholland, 89 Md., 199.) 
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A opened an account, “A and B, payable to 
the order of either or the survivor.” Later the 
bank added “joint owners,” without A’s knowl- 
edge or consent. A always retained the book, 
except that B claimed delivery thereof to her by 
A a few hours before A’s death, which claim 
was not established by the facts. 

Held: A retained dominion and centrol; the 
words “joint owners,” even if added with A’s 
consent, were not sufficient, of themselves, to 


convert ownership from A to A and B,and the’ 


other facts do not lead to such a result, but 
show that A’s intention was that B should have 
the money if she survived A, which attempted 
testamentary disposition cannot be effected by 
such a form of entry. Hence, the deposit be- 
ongs to A’s estate. 

Further held: Assuming the deposit had been 
made by A in the name of A and B, as joint 
owners, payable to the order of either or the 
survivor, A originally owning the money, and 
thereafter A had deliberately given the book to 
b, with the intention of donating the fund to 
her, and reserved no control over it herself, 
upon the acceptance of the gift by B, there 
would have been a perfected gift of the money, 
vesting the ownership and right to possession in 
B. But the circumstances fail to show delivery 
of the book by A to B. 

On May 6, 1891, Elizabeth O’Neill de- 
posited a sum of her own money as follows: 

‘*Elizabeth O’ Neill and Mary Wha- 
len; payable to the order of either or 
the survivor.” 

Mary was sister of Elizabeth. Later 
the words “joint owners’? were added 
after the name of Mary Whalen when 
that form was adopted by the bank. 
Elizabeth could not read and there was 
nothing to show that she knew of these 
words being added. Deposits and with- 
drawals were made from time to time by 
Elizabeth. She retained possession of the 
bank-book until her death, the court find- 
ing that a contention of Mrs. Whalen that 
it was delivered to her a few hours before 
Elizabeth died was not well founded. 

Decree awarding fund to executor of 
Elizabeth. 

Held: The original entry was wholly 
insufficient to effect a transfer and de- 
livery of the funds to Mrs. Whalen or to 
place them beyond the power of Miss 
O'Neill to recall. By this form of entry 
Miss O'Neill did not divest herself of 
dominion over the deposit, but retained 
undoubted power to draw the money out 
of the bank. Hence there was no per- 
fected gift to Mrs. Whalen by the form of 
the entry as it then stood. 
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The words ‘‘joint owners,” of them- 
selves, whatever their technical im, ort, 
did not operate to vest one-half owuer- 
ship in Mary when, under the term: of 
the very paper in which they were used, 
Elizabeth retained such dominion « ver 
the fund deposited that she could at any 
moment withdraw the whole of it.  ’ar- 
ticularly so when Elizabeth retained the 
passbook, which, under the bank’s ries, 
must be presented to draw the money. 
Furthermore, in this case, the words 
‘joint owners’ were not inserted at the 
instance of, Miss O'Neill, but merely be- 
cause the bank had adopted that form; 
hence they have no weight in this cas 

While there was evidence that Miss 
O’Neill intended the fund to belong to 
her sister should the latter survive her, 
the book entry was ineffectual to accom- 
plish that object, not constituting a valid 
gift and, for obvious reasons, not operat- 
ing as a testamentary disposition. ‘The 
money therefore belonged to Elizabeth at 
the time of her death, unless the alleged 
delivery of the bock to Mrs. Whalen, or 
the entry and delivery, constituted a 
valid donation. 

Assuming for the moment that the evi- 
dence satisfactorily establishes a delivery 
of the book, the question is presented 
whether the gift and delivery of a bank- 
book containing the entry that this one 
embodies, including the words ‘‘joint 
owners,” is in law a delivery of the money 
credited in the book. Upon this point 
the court holds that if this deposit had 
been made by Miss O’Neill in her own 
and her sister’s names as joint owners, 
payable to the order of either or the sur- 
vivor, though al] the money was in fact 
the property of Miss O’Neill, and if there- 
after she had deliberately given the book 
to her sister with the intention of donat- 
ing the fund to her, and reserved no con- 
trol over it herself; upon the acceptance 
of that gift by Mrs. Whalen, there would 
have been a perfected gift of the money, 
vesting the ownership thereof in Mrs. 
Whalen and entitling her to the posses- 
sion of it. 

But the circumstances in the case fail 
to show a delivery of the book by Miss 
O’ Neill to Mrs. Whalen, the evidence ad- 
duced to prove the gift of the bank-book 
being too inconclusive and vague to sup- 
port her claim. 
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HANDWRITING 


By William J. 


Some newspaper paragraphers think it 
smart to slur experts, and because of the 
prominence of handwriting experts in 
late trials to be especially severe on the 
latter class. 

The case of William Broughton, a 
negro, recently tried in the United States 
Atlanta, Ga., 
with a text 


furnished 
for tirades 


courts at has 


many papers 
against handwriting experts, 

Confusion arises because the majority 
of newspaper writers (and as a conse- 
quence newspaper readers) do not under- 
stand that almost any one is allowed to 
qualify as a handwriting expert in courts. 
Ina recent article by the writer in the 
“Saturday Evening Post,” he touched on 
this subject as follows: 


hough nearly every large town has 
some one who devotes some attention to 
handwriting, there are but five or six men 
in this country who give to it practically 
all of their time, and who have gone very 
deeply into the subject. 

To allow any person to qualify as an 
“expert” and to testify as such is a mat- 
ter wholly within the discretion of the 
court. Unfortunately, courts frequently 
are lax in determining this question. 
Almost any one who can write is permit- 
ted to give alleged “expert” testimony 
regarding handwriting. In one case 
within the writer’s knowledge—a case, 
too, involving life and death—the court 
unwittingly accepted the ‘‘expert” testi- 
mony of a witness who, it was afterwards 
proven, was unable to write even so much 
as his own name. In the litigation at- 
tending the disposal of large mining in- 
terests, held at Butte, Montana, the court 
permitted testimony in regard to the 
handwriting of a testator from a witness 
who admitted that he had seen the testator 
write but once, and that in lead pencil 
over twenty years before. 


EXPERTS AND 


Kinsley, Editor of the 


THE BROUGHTON CASE. 


‘““Penman’s Art Journal,” New York. 


Any one accustomed to writing is usu- 
ally allowed to qualify asan ‘‘expert.” To 
the lay mind it is natural to confound ex- 
perts who have studied the subject deeply 
in all its various phases with those who 
have had occasion to examine it casually, 
or who may possess uncommon facility 
with the pen withcut ever having had oc- 
casion to investigate scientifically just 
those little illusive points upon which 
the professional expert places his reli- 
ance, 

Hence, when we read of ‘‘experts” 
being mistaken, or of an equal number of 
them appearing on opposite sides of the 
same case, it will nearly always be found 
upon investigation that they are of the 
class described above, whose lack of 
thorough special training and specialized 
experience really should have disqualfied 
them from giving testimony. Though 
any one may Call himself an ‘‘expert,” or 
a ‘‘professional expert” for that matter, 
thus opening the door to charlatanism in 
exactly the same manner that it is opened 
more or less in all vocations yet, as a 
matter of fact, itis very rare that profes- 
sional handwriting experts testify to a 
contrary state of facts, and the cases in 
which they have been proven mistaken 
are remarkably few. 


That the newspaper writers who criti- 
cise handwriting experts for inaccuracies 
are far more inaccurate about their own 
work is demonstrated by the woefully 
jumbled up statements of this Broughton 
case. They cannot plead “the rush and 


hurry” of going to press, as these com- 
ments were made up from a report of At- 


torney General Griggs which was not 
made public until about two months after 
the trial. 

(In the following quotations the italics 
are mine.) 

In the San Bernardino, Cal., “Index” 
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of June 2 (copied from the Alameda, Cal., 
‘‘Encinal”) appeared the following inaccu- 
rate and unfair statement: ‘‘Some time 
ago aman was tried, convicted and given 
a long sentence in prison in Mew York 
for sending illegal letters through the 
mail. The defense was stubborn, but the 
prosecution produced an 
array of high-priced handwriting experts, 
who came into court with their photo- 
graphs, and sereens, and blackboards,and all 
the paraphernalia dear to the heart of the 
$50 a day expert and demonstrated by all 
of the ‘technical terms at their tongues’ 
ends that the accused was the guilty 
man.,”’ 

The Chicago “Chronicle” says: “The 
only testimony against Broughton was that 
given by a couple of hand writing experts. 
They succeeded in demonstrating to the 
satisfaction of the jury that it was im- 
possible for any other man than Brough- 
ton to have written the letter. With 
blackboard, chalk, paper and pencil they 
lectured and demonstrated until the jury en- 
tertained no further doubt.” 

The Utica, N. Y., “Dispatch has this 
version: ‘‘Broughton was charged with 
obscene letters to 
woman. He was convicted on the testi- 
mony of two expert witnesses. Another 
investigation by the police resulted in the 
arrest of aman named Mitchell. He was 
convicted on the testimony of the same 
expert witnesses who the 
Broughton trial. that the 
letters were in Mitchell’s handwriting and 


sending a certain 


appeared in 
They swore 
that nobody else could possibly have 
written them. Mitchell was sent to the 
penitentiary, but there does not appear to 
have been any more certainty as to his 
guilt than as to Broughton’s.” 

The Albany, N. Y., ‘‘Times-Union” 
relieves itself in this fashion: “Two men 
were convicted of the same crime won 
the testimony of the same experts. 
perts, however, are still at liberty.” 


The ex- 


overwhelming 
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The Rochester, N. Y., ‘‘Chronicle 
never loses an opportunity to hit experts, 
It makes no difference that the editor is 
caught in his misstatements and shown 
up. He never takes them back, or apol- 
ogizes—simply lays low and swallows the 
next bait labeled “expert’’ that comes his 
way. He has a habit of quoting every- 
thing against experts that he sees, and if 
it isn’t strong enough he draws on his 
imagination for strength. Here's his ac- 
count of the Broughton matter: “Brough- 
ton was charged with sending obscene 
letters through the mails to a certain 
woman. He was convicted on the testi- 
mony of two. expert witnesses, who posi- 
tively swore that the obscene letters were 
in his handwriting and that nobody else 
could possibly have written them. Brough- 
ton was sent to the penitentiary, but the 
woman still continued to receive obscene leiters 
Another investi- 
gation resulted in the arrest of a man 
named Mitchell. 
upon testimony of two expert witnesses 


inthe same handwriting. 
Mitchell was convicted 


(the same two whose testimony had convicted 
Broughton), who positively swore that the 
obscene letters were in Mitchell’s hand- 
writing and that nobody else could possi- 
bly have written them, so Mitchell was 
convicted and sent to the penitentiary. 
Whether after that the woman has still 
continued to receive obscene letters in 
the same handwriting, we don’t know. 
There is nothing in the record to show 
that she hasn’t, as it was obviously im- 
possible, or at any rate highly improbable, 
that both Broughton and Mitchell had 
sent obscene letters in the same hand- 
It became 
necessary to pardon one or the other of 
the men. 
don. 


writing to the same woman. 


Broughton was chosen for par- 
On what principle of selection we 
do not know, since both men were convicted 
on exactly the same testimony and (as that 
testimony was manifestly worthless) there is 
no more reason for thinking Mitchell 
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guilty than for thinking Broughton guilty. 
In ordinary fairness Mitchell is now enti- 
tle to pardon.” 

And so Icould continne ad infinitum, 
as evey mail brings clippings about this 
case,and every clipping is almost entirely 
wrong, so far as the expert part of it is 
concerned. 

In a letter, dated June g, to Mr. Albert 
the handwriting expert of 
Rochester, N. Y., U. S. District-Attorney 
Angier of the northern district of Geor- 
gia, at Atlanta, writes as follows: 


S. Osborn, 


‘‘The matter has not been reviewed by 
any newspaper in the South at all. Indeed, 
if it has been mentioned in any way it has 
not come to my notice, and whatever has 
been published in Northern and Eastern 
papers about it has been, in the main, very 
The 


facts are these: A most vile and obscene 


inaccurate and largely imaginary. 


letter was sent through the mails to 


Judge N. R. Broyles, City Recorder of 
Atlanta. Circumstances in 


edge 


the knowl- 
of Judge Broyles and the police de- 
partment pointed to Broughton as the au- 
thor of the letter. It was compared with 
his known writing, and the similarity of 
characters, 
were so great that he was arrested, tried, 


a great many letters, etc. 
convicted of the offense and sentenced to 
five years in the penitentiary and to paya 
fine of $500 andcosts. Dozens of people 
examined these writings and not one who 
did but pronounced them written by the 
same hand. Atthe trial, two experts in hand- 
writing, one a bank cashier and the other 
a traveling auditor for the Standard Oil 
Company, testified that the same hand 
wrote all the papers. 
t of it, 
both writings 


After 


pen 


I, myself, had no 


dou letters in 


for a great many 
identical. 
Broughton had been sent to the 


entiary, Judge Broyles received a 


were almost 


letter from Birmingham, Ala., signed by 
one Charlie Mitchell, stating that Brough- 


ton was innocent of the crime, and that 
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some woman in Birmingham had told him 
(Mitchell) that she wrote the obscene let- 
ter. When Judge Broyles received the let- 
ter from Mitchell he was so forcibly struck 
with the similarity of the writing to the 
obscene letter that he entered into a cor- 
respondence with him and received two 
or three other letters. These, on being 
compared with the obscene letter, showed 
beyond question that Mitchell had writ- 
ten the obscene letter. Not only some, 
but all the entire writing showed that he 
had written it. He was induced to return 
to Atlanta, and in the meantime, another 
letter that he had written back to Atlanta 
from Birmingham, in which he stated that 
he had left Atlanta for fear of being ar- 
rested about the Broyles letter was se- 
cured. He was arrested, tried, convicted 
and sentenced. At the trial of Mitchell, 
the letters were simply introduced as ev- 
idence, and they were so clearly written 
by the same person that the merest novice 
could easily tell it, and no expert wit- 
nesses were used. 

As soon as Mitchell was convicted, the 
Judge and I wrote the facts to the Presi- 
dent and asked him to Will 
Broughton, which he did. All the sensa- 
tional stories that may have been pub- 
lished about it originated in Washington, 
as the foregoing is all there is in it. 

‘*Very respectfully, 
“EK. A. Angier, U. S. Attorney.” 


pardon 


It will be observed that ‘‘Circumstan- 


ces in the knowledge of Judge Broyles 
and the police department pointed to 
Broughton as the author of the letter’— 
and probably influenced the action lead- 
ing to his arrest and conviction. 


This Broughton case only emphasizes 
the point the writer made in his ‘‘Satur- 
day Evening Post’ article—that courts 
are too lax in permitting any one familiar 
with handwriting to qualify and testify as 
an “expert” in regard to it, and no doubt 
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the newspaper writers all over the coun- 
try who are writing these screeds against 
expert handwriting testimony believed 
that professional experts were employed 
in the Broughton case. ‘To show how un- 
just these articles are to expert testimony 
in general, and handwriting experts in 
particular, it is but necessary to mention 
in conclusion, the misstatements made by 
newspapers quoted in this article: 

(1) “Man convicted in New York” (in- 
stead of Georgia). 


(2) “Prosecution pro- 
duced an overwhelming array of high- 
priced handwriting experts’'(two amateurs 
testified and presumably without compen- 


sation, or for a very small compensation): 
(3) “Experts came into court with their 
photographs, screens and _ blackboards 
and all the paraphernalia (there were no 
photographs, no screens, no blackboards) 
(4) “dear to the heart of the $50 a day 
expert’ (as stated above, they were aot 
paid $50 a day and in all likelihood were 
paid simply their expenses and nothing 
more, as they were amateurs) (5) ‘‘and 
demonstrated by all the technical terms 
at their tongues’ ends” (the chances are 
that the gentlemen, being amateurs, 
didn’t have the technical terms at their 
tongues’ ends). (6) “With blackboard, 
chalk, paper and pencil they lectured and 
demonstrated” (no blackboard and chalk 
were used in the court at this trial, and we 
are informed that no “lecture” or ‘‘dem- 
onstration” outside of the usual conversa- 
tional tone of the lay witness was used). 
(7) ‘*Mitchell was convicted on the testi- 
mony of the same expert witnesses who 
appeared in the Broughton trial” (District 
Attorney Angier distinctly points out that 
no expert witnesses testified at the Mit- 
chell trial.) (8) It is pointed out by sev- 
eral of the papers that letters were writ- 
ten to a “certain woman” (in reality the 
letter was written to Recorder Broyles of 
Atlanta). (9) It is stated in several of 
the newspaper articles that the obscene 
‘‘letters” continued to comeafter Brough- 
ton was placed in the penitentiary. (Asa 
matter of fact, but ove obscene letter fig- 
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ured in the cases of Broughton and Mit- 
chell Letters written by Mitchell a 
Broughton was incarcerated were not 
scene or illegal letters, as District At 
ney Angier points out.) (10) ‘‘Broug! 
served two years” [Fort Plain, N. 
Register |—‘“‘several years” | Augusta, 
Journal] etc, (In reality he served 
months—bad enough, of course). 


ter 


Because some amateur experts—on 
count of a false economy to save fees of 
professional experts—testified and made 
mistakes, it is no reason why their errors 
should be charged up to the professional 
experts, any more than the failure of the 
voodoo doctor, with his madstone, to 
save a patient who has been bitten by a 
mad dog, from hydrophobia, should be 
charged against the Pasteur method, with 
its large percentage of absolute cures. If 
the U. S. District Attorney at Atlanta had 
called ina professional expert, the expert 
would very likely have pointed out that 
while there was a similarity in Brough- 
ton’s writing to the writing in the obscene 
letter, still Broughton was not the writer. 
The pictorial effect very often deceives 
the layman and the pseudo expert, and 
whenever this pictorial or general resem- 
blance is noted it makes the professional 
expert all the more careful to check his 
work at every point. 

Without inveighing against any class of 
so-called handwriting ‘‘experts,”’ it is not 
too much to say that these two gentlemen 
who made the error in the Broughton case 
which placed an innocent man in the fel- 
on’s cell and which brought unjust con- 
demnation on all handwriting experts, 
should never have been permitted to qual- 
ify and testify as handwriting experts. 
They were not experts in the strict mean- 
ing of the term—i.e. “skilled and experi- 
enced” in identifying the individual by his 
handwriting alone. Because a person isa 
voluble and continuous talker does not 
make him a critic of the best elocution or 
a judge of an oratorical contest; and 
neither should a person accustomed to do 
and see much writing be considered, for 
that reason alone, a handwriting expert. 


Nore.—By an error, the numbering of the following pages was begun “613” instead of “603.” 
The break in the numbering does not indicate any omission of matter. 
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BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


Further information regarding any case published herein, will be furnished on application. 


CLEARING HOUSE. 


PRESENTMENT OF NOTES THROUGH 
PAYMENT—CUSTOM FIXING 
WHICH PAYMENT OF 


BOSTON CLEARING 
riIME LIMI1I 
UNRETURNED 


HOUSE—CONDITION AL 
FOR RETURN OF NOTE, AFTER 
NOTE BECOMES ABSOLUTE, 


\tlas National Bank v. National Exchange Bank, Supreme Judicial Court of 
Massachusetts, Suffolk, June 11, 1900. 


\ promissory note payable at the Atlas 
National Bank was presented through the 
exchanges at the Boston Clearing House 
by the National Exchange Bank, At 11 
am. the Atlas charged the note to the 
maker’s account, and it was credited to 
the Exchange bank in its clearing house 
account. At 12m. the Atlas telephoned 
the maker and was told the note would be 
attended to later; at 12.50 p.m. the Atlas 
telephoned the Exchange bank and asked 
for ‘‘time’’on the note, which was grant- 
ed. At1.50 the Atlas tried unsuccess- 
fully to communicate with the maker, and 
at 2.50 p.m. when told of the maker’s fail- 
ure, complained of rough treatment as it 
had ‘‘paid” the note for the latter’s ac- 
commodation. ‘Thereupon the Atlas can- 
celled the charge against the maker and 
tendered back the note to the Exchange 
bank which refused to receive it. The 
time for closing business of the Atlas 
bank was 2p.m. The Boston Clearing 
House had no rule as to the time for re- 
turn of N. G. notes. Certain (not all) of 
the clearing house banks, sent and re- 
ceived notes through the clearing house, 
instead of direct, and there was a custom, 
universal among such banks, that such 
notes were to be treated as paid if not re- 
turned at some hour, either 1 or 2 o’clock, 
if time was not asked, and if time was 
asked and granted, they must be returned 
not later than 2. 


In an action by the Atlas against the 
Exchange bank, to recover the money on 
the note, a judgment for the plaintiff is 
set aside, and it is held that the facts of 
the case authorize a finding that the note 
was absolutely paid; that the custom of 
certain of the clearing banks fixing a 
time limit for the return of notes, after 
which unreturned notes shall be absolute- 
ly paid, was valid and binding on the par- 
ties thereto, and that in the present case, 
there was no payment under mistake of 
fact, and plaintiff bank cannot recover on 
that ground. 

The decision in National Exchange 
Bank v. Nat. Bank of North America, 
132 Mass. wherein a note sent through the 
clearings was held until 1.50 p. m. and 
then returned by the plaintiff, which was 
held entitled to recover the amount, is 
distinguished from the present case, being 
based on a different state of facts. 

Report from superior court, 
county; John Hopkins Judge. 

Action by the Atlas National Bank 
against the National Exchange Bank to 
recover the amount of a note paid through 
a clearing house. On report of a justice 
of the superior court in favor of plain- 
tiff. Report discharged. 

LorInG, J. 


Suffolk 


This case comes up upon 
areport of the justice of the superior 
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court, who tried the case without a jury. 
The report sets forth six rulings requested 
by the defendant, all of which were de- 
nied by the court, and two rulings made 
by the court. The court found for the 
plaintiff, and the report concludes as fol- 
lows: ‘“‘If, as a matter of law, on the 
foregoing facts, the plaintiff is not enti- 
tled to recover, judgment is to be entered 
for the defendant; otherwise, judgment 
isto be entered upon the above finding for 
We think that there may 
of the 


the plaintiff.” 
have been a mistake in the terms 
report stating what questions of law were 
this 


for the consideration of 


As the report is drawn the only 


reserved 
court. 

question which is open for consideration 
here is whether, as a matter of law, on 
the facts stated in the report, the defend- 
ant is entitled to a verdict. If that were 
the only question which it was intended 
should be open in this court, there was no 
reason for inserting the two rulings made 
by the court, and the last five of the six 
requests for rulings made by the defend- 
ant. ‘The insertion inthe report of these 
rulings and these requests for rulings,and 
the fact that they have been Giscussed by 
counsel at bar, has led think that 
the concluding paragraph of the report 


us to 


may have been drawn as it was through 
inadvertence. We opinion that 
the two rulings made by the court were 


are of 


wrong. 

The action was brought to recover the 
amount of a promissory note for $5,000 
made by the Boston Woven-Hose & Rub- 
ber Company, payable to its own order 
indorsed by it, by the Lawrence National 
Bank and by the defendant bank, and 
payable at the plaintiff bank on the 16th 
day of June, 1898. It appears from the 
testimony set forth in the report that the 
note was included in the account of the 
defendant bank against the plaintiff bank 
in the clearing house on that day, and the 
amount of it was charged to the Boston 
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Woven- Hose & Rubber Company on the 
books of the plaintiff bank in red ink, as 
all clearing house notes are charged. at 
about 11 o'clock. 
defendant bank 
amount among other items in its clear ng- 
house About 12 
paying teller of the plaintiff bank ca'led 
up by telephone the treasurer of the !ios- 
ton Woven-Hose & Rubber Company, the 
maker of the note, and told him that the 


At the same time the 
was credited with his 


account. o’clock the 


note was in the bank, to which the treas. 
urer said, “I will attend tothat later.” At 
ten minutes before 1 o’clock the messen- 
ger of the plaintiff bank, at the request of 
the paying teller of that bank, called up 
the defendant bank upon the telephone, 
and asked for “time” on the note 
Boston Woven-Hose Company. 


of the 
He 
asked if the note was likely to be paid; an- 


Was 


swered, ‘Very likely;’”’ and received the 
reply, “All right.” At a few minutes be- 


fore 2 o’clock the paying teller of the 
plaintiff bank called to the attention of 
the cashier of that bank the fact that this 
note had not been paid. The cashier 
thereupon went to the telephone, and 
tried, unsuccessfully, to speak with some 
officer of the Boston Woven-Hose & Rub- 
ber Company, who knew about the bank 
account. He was told that he would have 
to speak with Mr. 
treasurer, and that Mr. Bryant would be 
back shortly. 


bank then went to lunch, getting back 


Bryant, the assistant 


The cashier of the plaintiff 


at about 10 minutes before 3 o'clock. 
Upon returning from lunch, the cashier 
called up Mr. Bryant, the assistant treas- 
urer, on the telephone, and asked him 
what he was going to do with the note in 
Mr. Bryant then informed him 
Woven-Hose & Rubber 
lhe 


Bryant that it 


question. 
that the Boston 
Company had made an assignment. 
cashier then said to Mr. 
was “‘rather rough treatment”; whereupon 
Mr. Bryant said, ‘‘You don’t mean to say 
you have paid it!” and the cashier replied, 
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Yes, we have paid it; to which Mr. 
Bryant replied that in the previous Janu- 
ary he had told him “not to pay any notes 
unless you had received a check to cover 
the notes.” The cashier further testified 

answer to the question whether he 
remembered that he then stated to Mr. 
Bryant that he did not want to get the 
Boston Woven-Hose & Rubber Company 

to trouble, and that that was the reason 

paid the note, and that he wanted to 
that extent, “I 
ink I told him that we did it to accom- 


ommodate them to 


’ 


modate them.” After this conversation 


the cashier directed the bookkeeper to 
f 


cross out the charge of $5,000 against the 


Boston Woven-Hose Company and the 
credit in favor of the defendant bank of 
the same amount, and sent the messenger 
of the bank, with the note, to the defend- 
demand 


the $5,000 credited by reason of it in the 


int bank to tender it back, and 


clearing house. This was refused, and 
the present action was brought. 

By the rules of the clearing house, er- 

rs in any item in the clearing-house ac- 
count, or any claims arising from a pay- 
ment in that account not being good,were 
to be adjusted directly between the par- 
ties to that account; and, in case the item 
which was not good consisted of a check 


1 


it was to be returned not later than 1 


o'clock. 


y¢ house as to the time when items other 


There was no rule of the clear- 


an checks included in the clearing-house 
settlement, which turned out not to be 
good, 
evidence that there was a custom among 
inks the 


earing house fixing the time within which 


should be returned. There was 


who cleared notes through 


the conditional payment of a note included 
him 1a clearing house settlement could be 
yber voided by the return of the note, or in 
rhe ther words, when the conditional pay- 
t it & ment of such note became absolute. As 

we understand the testimony, that there 
custom uncontradicted. 


vas such a was 


615 


Whether we have interpreted the report 
rightly in that connection may, perhaps, 


be open to question. The assistant man- 


ager of the Clearing House Association 
testified that 


“There is a custom to return notes after 
1 o’clock up to the time of closing of the 
bank; that would be up to 2 o'clock in 
case of the Atlas. I don’t know of any 
established custom that extends the time 
for returning notes beyond 2 o'clock. I 
don’t know of any custom that permits the 
return of anote after 20’clock. There is a 
custom about charging notes through the 
clearing house. I think it might be said 
to be nearly universal, but there are cases 
where they do not receive notes through 
clearing, among banks that are members 
of that clearing.” 

We understand this testimony to mean 
that the custom of banks which are mem- 
bers of the Clearing-House Association to 
clear notes held by them through the 
clearing house, in place of presenting 
them for payment at the bank where they 
are payable, is not universal, but that the 
custom those 


among members of 


clear their 


the 
notes 
the clearing house instead of 
presenting them, 


banks who choose to 


through 
is universal, and that 
that custom is that if the notes are not 
returned before the time of closing of the 
bank, and, in case of the plaintiff, 2 
o'clock, the conditional payment becomes 
absolute. With the single exception of 
the testimony of the cashier of the plain- 
tiff bank, all the witnesses concurred in 
their testimony that under no circum- 
stances did the time for returning the 
note continue beyond the business hours 
of the bank at which the note was pay- 
able. Some witnesses testified that the 
time was 2 o’clock, without reference to 
the business hours either of the bank at 
which the note was payable or the bank 
which held the note; others testified that 
it was the close of business hours of the 
paying bank; others testified that it was 1 
o’clock, unless ‘‘time” was asked for, and, 
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if “time” was asked for, it was 2 o'clock. 
In the case at bar, there was, on the testi- 
mony, no question but that the business 
hours of the plaintiff bank closed at 2 
o’clock. We do not regard the testimony 
of the cashier of the plaintiff bank that, 
as a matter of courtesy, some business 
was done after 2 o’clock as evidence that 
the business hours of that bank continued 
after that hour. 

There 
cashier of the plaintiff bank which was in 
conflict with that of the other witnesses. 


was some testimony by the 


That was his testimony to the effect that 
if ‘*time” was asked for and granted ona 
note which had gone through the clearing 
house, the time for the return of that note 
was fixed at the time when the books of 
the paying bank were actually closed and 
the safe locked; that there was no regu- 
lar time for the return of the note in such 
a case; and that it was the duty of the 
paying bank to return the note when it 


was found that it was not good. All the 


other witnesses testified that when “time” 
was granted it meant until 2 o’clock.Some 
was asked 


of them testified that ‘‘time” 


for because, unless “time’’ was granted, 
the note was 1 


that there 


the time for the return of 


o'clock; and others testified 


was so much doubt as to whether, in the 


absence of the granting of ‘time” the 


time was 1 or 2 o'clock, that it was usual 
to get it if the note was notreturned by 1 
o’clock. 

The presiding judge made the follow- 
ing findings and rulings: 


‘*The association has not in writing es- 
tablished any rule regulating the return 
of other items, including promissory 
notes, or limiting the time in which they 
may be returned.” “I findthatit has not 
otherwise established such arule. I find, 
also, that such a rule has not been estab- 
lished by universal, uniform and general 
custom; and rule that a custom, if one ex- 
ists, to return such notes before the end 
of the business hours of the receiving 
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bank, would be bad, as being in cerog 
tion of law and of the rights of the part 
to whom the receiving bank would « 
certain duties by reason of having 
notes at its place of business for paym 
on the day when they became due.”’ 


The reason given in the report by 
presiding justice for these rulings was: 


“The bank receiving the note for « 
lection owes to the person depositing th 
note with it the duty of holding it ai 
having it ready for delivery upon pa 
ment during the entire business day, ai 
to the maker of the note the duty of th 
holding it for delivery to him during t 
entire time in which he has to pay it, tl 
is, until the expiration of the last mome 
of the last hour of the business day at t! 
bank at which it is made payable. The 
association has not in its printed rules, 
undertaken to hold the receiving bank t 
a return of the note to the delivering 
bank before its dishonor, or make 
incumbent upon such bank to violate its 
legal duty to its customers. It could not 
establish such a rule by agreement be- 
tween its members, oral or written, or by 
a practice or usage, however general and 
uniform, and has in no wise attempted to 
do so. I rule, as matter of law, that the 
receiving plaintiff bank was under no lega 
obligation to return the notes in suit to 
the respective delivering defendant banks 
until their dishonor at the expiration of 
the last moment of the hour expiring at 2 
of the clock in the afternoon of the 16th 
day of June,the day upon which, it is 
agreed, both notes became due.” 

We are of opinion that these rulings 
were wrong. It would be entirely proper 
for banks who are members of a clearing 
house association to agree that a promis- 
sory note, included in the clearing-house 
settlement, and in that way conditionally 
paid without inspection, shall be returned 
as soon as it is found out that it is not a 
good item in that account, and to limit 
the time within which it can be returned, 
and to provide that if it is not returned 
within the time so fixed by the clearing 
house the conditional payment, made 
without inspection, shall be avoided, and 
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parties left in the same position that 

iey would have been in had the note not 
one through the clearing house, and no 
nditional payment had been made. A 
promissory note may not be a good item 
in the clearing house settlement, either 
because the account to the credit of the 
maker at the bank where it is payable is 
not large enough to pay it, or because the 
bank has no right to charge notes made 
by the depositor, who was the maker of 
the note in question, to his account with- 
out a check being drawn therefor, or spe- 
cific instructions being given to that effect 
Bank v. 
America, 


as was the case 1n National Exch 
National Bank of North 
Mass. 147. 


If the members of 


2? 
132 


a clearing house 
should provide in their articles of associ- 
tion that such notes must be returned by 
12 o'clock, for example, 
so returned, the conditional 


and, if not 
payment 
would become absolute, the bank holding 
the note for collection would have two 
hours in which to present the note for 
payment. Such an article in the rules of 
the association of a clearing house would 
not violate the rights of the holder of 
the note or the duties which either of the 
to him. 


banks owed A bank holding a 


note for collection for account of one of 
its depositors does not violate the duty it 
owes to the depositor if (1) it presents 
the note for payment at any time during 
business hours, and, on payment being re- 
fused, protests it, as it may do, for non- 
payment; or if (2) it leaves the note for 


collection at the bank at which it is pay- 


able without making a demand for pay- 
ment, 


The duty imposed by law upon 
the receiving bank does not require that 
either of these acts should be done at any 
particular moment during the banking 
hours of the day on which the note is 
Moreover, the rules of the 
Clearing house might provide that the 
paying bank, on discovering that the note 


pay able. 
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was not a good item in the account, should 
be entitled to repayment of the amount 
thereof, on giving written notice to the 
bank in whose clearing-house account the 
note was included, and should then keep 
the note as a note left for collection with- 
out presentment for payment. 

The ruling of the presiding justice is 
evidently based upon the decision in Na- 
tional Exch. Bank vy. National Bank of 
North America, 132 Mass. 147. In that 
case the bank at which the promissory 
note was payable had no right to pay the 
note in question without a check from the 
maker of it. no request for 
time made by the bank at which the note 
was payable. 


There was 


The note was held until 1o 
minutes before 2 o’clock, at which hour 
it was sent to the bank which held it for 
collection, after the bank at which it was 
payable had ascertained from the maker 
that the note would not be paid. The 
statement of the findings of the presiding 
justice before whom that case was tried, 
without a jury is as follows: 


“The presiding justice has found special- 
ly ‘that a large number of the banks are 
in the habit of sending their notes with 
their checks through the clearing house 
for collection, and of returning them, if 
not paid, to the sending bank before 1 
o'clock.’ He adds: ‘I do not find such 
to be the uniform and invariable custom. 
rhe plaintiff and defendant banks were 
so in the habit of sending and receiving 
notes through the clearing house, and 
they generally returned them, if not paid, 
to the sending bank before 1 o'clock, but 
this rule was not invariable. Some of the 
banks decline thus to send or receive 
notes through the clearing house; and 
some of those who do thus send and re- 
ceive them there, and among them the 
plaintiff bank, take back the notes, if not 
paid, after 1 o’clock.’” See National 
Exch. Bank v. National Bank of North 
America, 132 Mass. 147, 150. 


The case came up on a report in which 
these facts were set forth, and which pro- 
vided that the plaintiff should recover un- 








THE BANKING 


618 





less, asa matter of law, the plaintiff was 
not entitled to recover. This court held 
that the plaintiff was entitled to recover 
and Endicott, J., in delivering the opinion 
of the court, stated that it was not within 
the course of business at the clearing 
house that notes payable at a bank should 
be charged to that bank on the clearing- 
house settlement; that sending the notes 
through the clearing house is merely a 
method for placing the note in the bank 
where it is payable, to be collected in the 
usual course of business; and that the 
payment of such a note, made in the clear- 
ing house settlement, ‘‘is to be treated as 
a payment made under a mistake of fact, 
to the same extent, and subject to the 
same right of reclamation, as if it had 
intervention of 
the clearing The 
reached in that case, on the facts there 


been made without the 
house.” conclusion 
found by the presiding justice, was un- 
doubtedly correct, and the statement of 
the way in which the conditional payment 
of a note, made by its being included in 
a clearing-house settlement, was to be 


was also correct on the facts 


sut it cannot fairly be taken to 


treated, 
found. 
be a statement of the way in which a note 
included in a clearing-house statement is 
to be treated in a case where the evidence 
as to the effect of including a promissory 
note in a clearing-house settlement is 
different from the evidence in 
In the case at bar there was evidence 
that the effect of including a promissory 


that case. 


note in the clearing-house settlement is 
very different from what was found to be 
the effect thereof in National Exch. Bank 
v. Nat.Bank of North Americaandthe way 
in which the note in question was treated 
was very different from the way in which 
In the 


the note was treated in that case. 
case at bar there was evidence that the 
note was, in fact, charged as condition- 
ally paid on the books of the plaintiff 
bank; that ‘‘time” was asked on the note 
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before 1 o’clock; that the cashier of tre 
plaintiff bank tried to ascertain, just 

fore 2 o'clock, whether the notes were or 
were not to be paid, and, failing to find 
the officers of the corporation which mace 
the note, decided to pay the note to 

commodate them; and, in addition, there 
was evidence that there was a custom to 
the effect that, if a bank which 
the clearing house chooses 


was a 
member of 
to send its notes through the clearing 
house, the notes were treated as condi- 
tionally paid, and, if not returned at a 
fixed hour, that conditional payment be- 
came absolute. Whether the 
was I or 2 was left in doubt 


hour fixed 
in the testi- 
mony; but on the testimony there was no 
? 


doubt that if “time” was not asked, and 


the note was not returned by 2 o'clock, 
the conditional payment became absolute. 
If “time” 
cashier of the plaintiff bank testified that 
in that case, the time did not expire at 2 
o’clock, there was evidence on which, in 


was asked, inasmuch as the 


this case, the defendant was not, as a 

matter of law, entitled to a verdict. 
Therefore there was evidence, 

from the evidence of custom, that it was 


impliedly agreed between the two banks 


apart 


in question, that the note was to be treat- 
ed as checks were treated, namely, as paid 
if not returned, and that the effect of the 
granting of ‘‘time’’ was to fix the time at 
which the conditional payment became ab- 
The that the 


solute at 2 o’clock. fact 
note was sent through the clearing house 
followed by the fact that the plaintiff 
asked for “time,” that at 3 o'clock 
the cashier of the plaintiff bank told the 


the 


and 


assistant treasurer of 


which was the maker of the note that the 


corporation 


note had been evidence on 
which a jury could have made a finding 
to that effect. In addition to that, there 
was evidence that there was a universal 
custom that if a bank, a member of the 


clearing house, included promissory notes 


paid, was 
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in the clearing-house settlement, they 
were to be treated as paid if not returned 
at some hour, either 1 or 2 o'clock, if 
time” was not asked, and if “time’’ was 
asked and granted, that they must be re- 
turned not later than 2. On this point 
but 


though there was a conflict, there was 


there was conflicting testimony, 


evidence that when “time” is given the 
conditional payment becomes absolute at 
2 o'clock. 

In the case at bar there was no mistake 
mistake of 


If a check included in a clearing 


of fact and no evidence of a 
house settlement is not returned within 
the time allowed, because of a mistake of 
fact, the paying bank can recover on that 
Merchants’ National 
Bank, 139 Mass. 


this case there was no 


ground. 
National 


Bank v. 
513. But in 
mistake of fact, 
1 that 


In spite of that, the presiding 


and no recovery can be had on 


ground. 
justice held that any custom or agree- 


ment, such as we have indicated there 


was evidence of in this case, would be 


id; that the sending of the note through 
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the clearing house was to be taken to be 
nothing more than a method of leaving 
the note with the paying bank for collec- 
tion, and for that reason the payment 


made through the clearing house could be 
recovered as a payment made th-ough 
mistake of fact, though no mistake of fact 
really existed; and consequently that, if 
the position of the defendant had not 
changed from that which existed when the 
note was dishonored by not being paid at 
2 o’clock, the plaintiff could 
Under the terms of the report, the cor- 


recover. 


rectness of these rulings is not before us, 
but, inasmuch as these rulings are set 
forth at length in the report, we think it 
may have been the intention of the pre- 
siding justice to leave them open for ar- 
gument, Under these circumstances we 
think that the report should be discharged, 
that the defendant may have an oppor- 
tunity for presenting to the superior court 
a motion forthe amendment of the report, 
or for such other action in the premises as 
he may be advised. 
So ordered. 


PRESENTMENT AND PROTEST. 


PROTEST BY COLLECTING BANK ONE 


RESPONSIBILITY 


Morris et al. v. 


DAY 
OF COLLECTING 


lOO LATE—DISCHARGE OF 


BANK TO OWNER, 


INDORSER— 


Union National Bank of Sioux Falls, Supreme Court of 


South Dakota, June 20, tgoo. 


\ note, by its terms payable on Sunday, 
was delivered to a bank in South Dakota 
for collection, which presented and pro- 
tested the note on the following Thurs- 
The precise day of maturity was 
doubtful owing to the condition of the 
statutes relating to holidays and grace. 
In an action against the indorser on the 
note, the trial court held presentment and 
protest was made in accordance with law, 

t the supreme court decided protest 
should have been made one day earlier 
and that the indorser was discharged. 


aay 


In this action by the owner of the note 
against the collecting bank for damages 
for releasing the indorser on account of 
delay in protesting, the court holds the 
bank was bound to exercise a reasonable 
degree of skill only, and having exercised 
the care usually exercised by persons en- 
gaged in that business, it was not liable 
for an error of judgment regarding a 
question of law upon which even the 
courts of the state differed. 

Appeal from circuit court, Minnehaha 
county; Joseph W. Jones, Judge. 
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Action by A. W. Morris and another 
against the Union National Bank of Sioux 
Falls for damages sustained on account of 
delay in protesting a promissory note. 
From a judgment for defendant, plaintiffs 
appeal. Affirmed. 


Haney, J. Plaintiffs owned a _ note 
payable, according to its terms, on Sun- 
day, December 1, 1895. Shortly before 
that date it was left at defendant’s bank, 
and was protested for nonpayment on 
Thursday, December 5. In an action 
against an indorser this court held that 
it should have been presented and pro- 
tested one day earlier. 
10 S. D. 507. 
Plaintiffs 
having negligently omitted to make pre- 
sentment and protest in time, and seek to 
recover the balance due upon the note. 
The court below directed a verdict for de- 
fendant, and denied an application for a 


new trial, and plaintiffs appealed. 


Morris v. Bailey, 


now charge defendant with 


It is alleged in the complaint ‘that 
shortly prior to the 1st day of December, 
1895, and a few days before the maturity 
of said note, these plaintiffs delivered said 
note tothe defendant bank forcollection, 
with instruction to protest said note in 
case of nonpayment of same at maturity, 
and to give all necessary and proper no- 
tice to charge the indorser on said note.” 
This allegation is supported by the posi- 
tive testimony of one of the plaintiffs. 
It is denied by the answer, and defendant 
offered evidence tending to prove that its 
bookkeeper, a notary public, and not 
itself, was employed by plaintiffs to make 
the presentment and protest. It cannot 
be presumed that the verdict was directed 
upon this issue, as the evidence touching 
it is, to say the least, conflicting, and the 
cause should have been submitted to the 
jury, unless for other reasons the plain- 
tiffs could not recover. 

Assuming that defendant, and not its 
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bookkeeper, was employed to takes 
necessary steps to charge the indo: 
that, by reason of its failure to make 
mand and protest at the proper time, th 
indorser was released; and _ that, 
consequence of defendant’s mistake, p! 
tiffs have been unable to collect the 
ance due upon their note—the quest 
arises whether,under all the circumsta1 
disclosed by the evidence, the defenda 
should respond in damages for the 
thus occasioned. 

It is evident that the officers of 
bank and its employes acted in good faith 
under an honest mistake as to the law ap- 
plicable to such notes in this state. It 
appears that the learned circuit court, in 
an action against an indorser, decided 
that the course taken by defendant was 
strictly in accordance with law; and the 
opinion rendered by this court conclu- 
sively shows that the question of law in- 
volved was one of serious doubt and dif- 
ficulty, owing to the condition of the 
statutes in this state relating to holidays 
Morris v. Bailey, 
It would hardly seem just to hold 
defendant responsible for an error of 
judgment concerning a matter that has 


and days of grace. 
supra. 


given the courts so much trouble, and re- 
garding which there was so much room 
for honest of opinion. Cer- 
tainly the circuit court was justified in 


difference 


refusing to hold a layman liable in dam- 
ages for deciding a question of law in the 
ordinary course of his business in the same 
way that the court decided it after having 
had the assistance of exhaustive argu- 
ments by counsel of recognized learning 
and ability. If defendant was employed 
to protest plaintiffs’ note, without any 
direction as to the time when present- 
ment should be made, and it undertook 
the employment for a good consideration, 
it was bound to perform the service, to 
use ordinary care and diligence therein, 


and to exercise a reasonable degree of 
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skill. Comp. Laws, §§ 3758, 3763. 

The nature of the employment demand- 
ed of the employe such knowledge of the 
law and customs relating to the collection 
of promissory notes as is usually possess- 
ed by persons engaged in the banking 
business, and the exercise of such care, 
diligence and skill as are usually exer- 
cised by persons engaged in that busi- 
ness. If defendant possessed such know- 
ledge,and exercised such care, diligence 
and skill, it was not guilty of culpable 
negligence, and isnot liable in this action. 
Id., § 3770. 

In a case strictly analogous to the one 
at bar, Chief Justice Shaw, speaking for 
the supreme court of Massachusetts, uses 
this language: “In general, the rules of 
law in regard to the presentment of bills 
of exchange and promissory for 
payment, and for giving notice to indors 


notes 


ers in case of dishonor, are so plain and 
simple, so well known by notaries public, 
cashiers of banks, attorneys and brokers, 
that any failure to comply with them by 
an agent acting in behalf of another 
would carry with it such proof of either 
want of skill or want of ordinary diligence 
as to render him liable to his principal. 
it is therefore often laid down, in general 
terms, that when the holder of a bill or 
note has lost his remedy, by these means, 
against a responsible party, and thereby 
sustained damage, he has 
against his agent. 


his remedy 
But the specific ques- 
be considered is whether in all 
cases an agent is bound to know the rules 
of law, and conform to them at his peril, in 


tion to 


the transaction of his employer's busi- 
ness, although the course of proceeding 
may depend upon statute provisions so 
recently passed as not to be generally 
known, or decisions of those courts, whose 
judgments are usually regarded as prece- 
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dents and rules of practice, either not 
promulgated at the time, or so recently 
given as not to be generally known among 
business men. It is undoubtedly a salu- 
tary maxim that every man is bound to 
know the iaw, and that ignorance of the 
law excuses no one, yet these maxims must 
be confined to the cases for which they 
were adopted. In the criminal law a 
man is estopped from setting up his igno- 
rance of the law as an excuse for its vio- 
lation, because it is his duty to inform 
himself. So, in regard to his own rights, 
in dealings with others, he must, at his 
peril, ascertain his legal rights, and must 
be presumed to act in conformity to 
them; otherwise, there would be nosafety 
for others in dealing with him. But the 
maxim has no application to the duty of 
an ageut, of whom ordinary skill, only, is 
required. Reasonable skill and knowl- 
edge, only, is demanded in every other 
branch of science. Why should absolute 
knowledge and consummate skill be re- 
quired in a department where it is often 
impossible to know the law, in its applica- 
tion toaparticular state of facts, until it 
has been authoritatively declared?” Me- 
chanics’ Bank v. Merchants’ Bank, 6 Metc. 
(Mass.) 13. 

This reasoning is sound. It would be 
unreasonable to hold a banker personally 
responsible for an error of judgment re- 
garding a question of law upon which 
able lawyers and judges disagreed before 
its settlement by the state supreme court. 
Had any lawyer made the same mistake, 
no one would seriously contend that he 
should respond in damages. How, then, 
can a layman be held liable? We think, 
in any view of the evidence, the plain- 
tiffs were not entitled to recover, and 
the judgment of the circuit court is af- 
firmed. 
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FRAUDULENT WAREHOUSE RECEIPTS. 


BOGUS WAREHOUSE RECEIPTS ISSUED BY 
COLLATERAL SECURITY—LIABILITY 


OFFICER TO 
OF WAREHOUSE COMPANY TO 


HIMSELF—PLEDGE TO BANK 


BANK. 


Corn Exchange Bank of City of New York v. American Dock & Trust Compat 
Court of Appeals of New York, June 5, 1900. 


Where the president of a warehouse 
company issued fraudulent warehouse re- 
ceipts to himself for cotton not on stor- 
age, which he pledged to a bank as se- 
curity for a loan, the form of the receipts 
carried notice sufficient to put the bank 
upon inquiry in regard to the president’s 
authority to issue the receipts, and to re- 
cover thereon the bank must show that im- 
plied authority had been conferred upon 
the president to issue certificates to him- 
self, either by establishing knowledge of 
such issues by the warehouse officers, or 
that it was done for so long that they 
ought to have known it,and that they had 
acquiesced in such acts for such a time 
as would estop the warehouse company 
from denying the power to a purchaser 
for value. 

The facts in this case having been sub- 
mitted to a jury, their verdict is in the 
bank’s favor, indicating that it estab- 
lished the necessary facts to sustain a re- 
covery. 

The court of appeals, reviewing the 
case, passes upon certain contentions of 
the warehouse company as follows: 

1. It was important for the bank to es- 
tablish, not only the president’s author- 
ity toissuecertificates to himself, but also 
that it parted with its money in good 
faith, relying upon the representations 
made to its officers. But where an em- 
ploye of the bank called upon the ware- 
house company and _ was informed by the 
superintendent that the cotton was there 
in storage all right, but it could not then 
be shown to him, and so reported to the 
bank which thereupon made the loan, the 
warehouse company cannot avail itself of 
the claim that the bank did not rely upon 
the representations of the company’s 
agents in parting with its money, and a 
contention that the bank made the loan 
upon the representations of its own agent, 


and not those of the company, will not 
sustained. 

2. Evidence that the secretary of the 
warehouse company told an officer of the 
bank that the president was the sole officer 
whosigned these certificates, was proper|y 
admitted. 

3. The bank, however, is limited in 
recovery to the amount of the loan an 
interest, and cannot recover the enti 
value of the cottonso as to apply it upor 
an antecedent indebtedness of the presi- 
dent of the warehouse company to it, tl 
warehouse company being liable, on tl 
theory of estoppel, to a bona fide holder 
only, and only to the extent of protecting 
such bona fide holder from loss; and a 
judgment for the full value of the cotton 
is modified accordingly. * 

Appeal from supreme court, appellate 
division, First department. 

Action by the Corn Exchange Bank ot 
the City of New York against the Amer! 
can Dock & Trust Company. From a 
judgment of the appellate division, First 
department, 


affirming a judgment in 


favor of defendant 
Modified. 
HAIGHT, J. 


to recover the value of a quantity of cot- 


plaintiff, appeals 


This action was brought 


ton represented by warehouse receipts 
issued by the defendant to one Stone, and 
by him transferred to the plaintiff as col 
lateral security for a loan of $5,000. The 
defense interposed was, in substance, to 


*NOTE 
before the enactment of the Negotiable Instru- 


This transaction had its inception 


ments Law of New York under which an ante- 
pcre 
cedent debt, equally with present value given, 


constitutes one a holder for value. ED. 

















ffect that the warehouse receipts in 
juestion were issued by Stone, as the 
p dent of the defendant, to himself, and 
he did not have in storage with the 
ndant the cotton called for by the re- 

ts, and that they were, consequently, 
and fictitious. Upon the maturity 

the note given to the plaintiff by Stone 

for the loan of the $5,000, the money was 
paid, and thereupon the plaintiff de- 
ded of the defendant the cotton called 

by the The defendant 
fused to deliver, for the reason that 
Stone did not have authority to issue cer- 
himself, and that he did not 


certificates. 


ites to 
ive in storage the cotton called for. 
lhe question as to whether the defend- 

is liable under these certificates has 
already been considered in this court on 
(149 N. Y. 
174), and also in the cases of Bank of New 
York Nat. Banking Ass’n v. American 
Dock & Trust Co., 143 N. Y. 559, and 
Hanover Nat. Bank v. American Dock & 
In those cases 
that the 


a former trial in this case 


rust Co., 148N. Y. 612 


has been, in substance, held 

rtificates issued by Stone, as president, 
to himself, on their face gave a purchaser 
such notice as should put a prudent per- 
son upon inquiry in regard to Stone’s au- 
thority to issue the certificates, and, in 
rder to sustain a recovery, the plaintiff 
must show 


‘n conferred upon Stone to issue certi- 


that implied authority had 


ites to himself; and if he was thus au- 
rized, and he issued certificates on his 
rsonal account for cotton not on de- 
posit, the defendant would be liable to re- 
spond toa bona fide 


value. While Stone had been given general 


holder thereof for 
.uthority to issue warehouse receipts to 
rsons placing merchandise in storage, he 
| not, by the by-laws, been authorized 
issue receipts to himself. 

lt therefore became necessary for the 
iintiff to establish on the trial that the 
hcers of the defendant knew that Stone 
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had issued certificates to himself, or that 
he had engaged in so doing for such a 
length of time that they ought to have 
known of it, and that they had acquiesced 
in such acts for such a time as would 
estop them from denying to purchasers 
for value that his power toso certify did 
not in fact exist. The trial was chiefly 


directed to this issue, which has been 
determined by a verdict in favor of the 
plaintiff and affirmed by the appellate 
division. 

It is now contended on behalf of the 
appellant that the defendant is not liable, 
for the reason that the plaintiff did not 
part with the money loaned upon these 
certificates as collateral, relying upon the 
representations made by Stone at the time 
of making the loan, but that instead the 
plaintiff parted with the money upon the 
servant and 


representation of its own 


agent. It appears that for a number of 
years the plaintiff's officers, in making 
loans upon warehouse certificates, were 
accustomed to inspect the goods in the 
warehouse before paying over the money. 
This duty devolved upon one Mead, an 
employe of the bank. Mead fur- 
nished with a description of the cotton 


was 


called for in the certificates, and he went 
down to Staten Island, where the ware- 
purpose of 


On 


houses were located, for the 
making an inspection of the cotton. 
arriving at the warehouse, he met a Mr. 
Jewel, the defendant’s superintendent in 
charge, and showed him the memorandum 
of the cotton that he wished to inspect. 
Jewel replied to him, saying: 


“Well, that cotton is here all right in 
store, but I cannot show it to you now, 
because it has an inspection number.” 


Thereupon Mead returned to the bank, 
and reported that the cotton was in stor- 
age, and the money was subsequently paid 
over by the bank upon checks drawn by 


Stone. It is not claimed that Stone ever 
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had any authority to issue fraudulent or 
false certificates to himself. The conten- 
tion of the plaintiff is that he had im- 
plied authority to issue certificates to 
himself representing goods that he had 
in storage, and with this authority he was 
able to deceive the public with his false 
certificates while acting within the ap- 
parent scope of his authority as agent of 
thecompany. For this reason the com- 
pany became bound to protect innocent 
owners and holders for value. It there- 
fore became important for the plaintiff to 
establish, not only Stone’s authority for 
issuing certificates to himself, but also 
that the bank parted with the money in 
good faith, relying upon the representa- 
tions made to its officers. We should, 
therefore, have no doubts about the cor- 
rectness of the appellant’s claim were it 
not for the fact that the plaintiff’s agent 
was deceived or misled by the action and 
declaration of the defendant’s superin- 
tendent at the time that the plaintiff's 
agent called to inspect the cotton. He 
was then informed that the cotton was 
there in storage all right, but that it could 
not then be showntohim. The plaintiff's 
agent acted upon these representations, 
and made his report to the bank. It is 
said that he was not refused admissicn to 
the warehouse; that he ought to have gone 
in, andlooked for thecotton; that, had he 
done so, he would have found that it was 
not in storage. Possibly this discovery 
would have been made had he persisted 
and entered the warehouse, but, after he 
had been either deceived or misled by the 
defendant's superintendent with reference 
to the cotton being in storage, we think 
that the defendant cannot now avail 
itself of the claim that the plaintiff did 
not rely upon the representations of the 
agents of the defendant in parting with 
its money. 

Numerous exceptions taken upon the 
admission and rejection of the evidence 
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have been argued both orally and upon 
the briefs of counsel, but we can: 
within the reasonable limits of an opin 
discuss them all. We have, however, care- 
fully considered them, together with the 
exceptions taken to the charge of the 
court, and have reached the conclusion 
that the rulings should be sustai 
There is one which we think should be 
specially considered, and that we regard 
as the most serious. The plaintiff claimed 
that it might lay before the jury, for the 
purpose of showing implied authority in 
Stone to sign these certificates, whatever 
facts its officers prosecutingan investiga- 
tion wouid naturally have discovere: 
For this purpose one Halls, who was the 
cashier of the Hanover National Bank, 
and as such had made loans to Sto 
upon warehouse certificates, was called as 
a witness. As to one of the transactions 
he testified to a conversation as havi 
taken place, either at the bank or at tl 
defendant’s office, with a Mr. Hascy, the 


s 


secretary of the defendant, in which he 
stated to him that Stone 


“Was the sole officer who signed these 
certificates at this time, and I then said: 
‘Did not other officers used to sign?’ and 
my recollection is that Mr. Hascy an- 
swered me to the effect that there was a 
time when other officers had signed, but 
that the other two officers—Mr. Bostwick 
at that time, I think, and Mr. Pouch— 
had too much other business to attend to, 
and the entire authority had been placed 
in Mr. Stone.”’ 


This evidence was taken under the ob 
jection and exception of the defendant 
There appears to be some conflict as to 
the meaning of thistestimony. It is con- 
tended on behalf of the defendant, that 
Hascy’s attention was not drawn to the 
fact that Stone, as an officer of the de 


fendant, had signed warehouse certifi- 
cates in favor of himself, and that Halls’ 
inquiry was directed to the ascertaining 
of Stone’s general authorityto sign ware- 
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house certificates in favor of persons 
other than himself and not in his own 
fa If this is the proper construction 
of the testimony, then we fail to see how 


h 1 resulted from the evidence, for no 


contention is made on behalf of the de- 
fe int that Stone did not have au- 
thority to issue warehouse receipts 
t the customers of the defendant 
other than himself. The other construc- 
t placed upon the testimony is that 


Hascy was speaking with reference to a 


certificate issued by Stone to himself. 


Giving the testimony this construction, 


t must be conceded that in many Cases it 


would not be competent, for, ordinarily, 
the admission of a single officer will not 
bind the corporation; but the peculiar 


issue in this case must be borne in mind. 
lhe plaintiff was seeking to establish the 
fact that the officers of the defendant had 
consented and acqules¢ ed in Stone’s is- 
suing certificates to himself, after knowl- 
that he was doing so. In order to ac- 

sh this, it was necessary to show 
the officers knew, or at least ought to 
nown, that Stone was issuing such 
cates; and further, that they had 


tted or acquiesced in his doing so. 


H the plaintiff sent an agent to each 
director of the defendant, and he had 
asked the question as to whether Stone 


ithority to issue such certificates, 
they had severally answered in the 
affirmative, we think there could be no 


tas to the competency of the evi- 
dence of the agent as to the answers re- 

| by the directors; not, perhaps, as 
showing that the corporation was bound 
by the 


declarations, but as establishing 
t that the officers of the corporation 


knew of the manner in which their presi- 
dent was conducting the business of the 
company, and that they acquiesced in and 
assented to such management. Upon this 
th t appears to us that the evidence 
Was per. 
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We are thus brought toa consideration 
of the question of damages. ‘The court 
charged the jury that, if the plaintiff was 
entitled to recover, the measure of the 
value of the cotton 
called for by the certificates. The defend- 
ant asked the 


damages was the 
court to charge that the 
jury could not award a greater sum than 
that loaned to the plaintiff, with interest. 
This the court refused, and an exception 
was taxen by the defendant. 
think, the court erred 


In this, we 
The rule of dam- 
ages adopted by the trial court is undoubt- 
edly correct in cases in which the ware- 
house company has not been defrauded. 
The case was tried upon the theory that 
the defendant was estopped from claim- 
ing that the cotton was not on deposit by 
reason of its having given its president 
the authority to issue certificates to him- 
self. This estoppel, however, only ap- 
plies to bona fide holders for value, and 
to them only for the purpose of protect- 
ing them from losses. 
taken these 


The plaintiff had 
certificates as collateral se- 
curity for the payment of a loan made to 
Stone. It became interested in the certi- 
ficates only tothe extent of the loan made 
and the interest 


accrued The 


defendant is required to respond in dam- 


thereon. 


ages because of the authority that had 
been given its agent, Stone, and not by 
reason of the fact that it had the cotton 
in storage. The company had been de- 
frauded by its president, but still it is re- 
quired to make good the losses sustained 
by the plaintiff. The recovery, therefore, 
should have been limited to the amount of 
the loan and interest. It is now con- 
tended on behalf of the respondent that 
the certificates were placed in the plain- 
tiff's hands as collateral to be applied 
upon any other liability of Stone to the 
bank; that, after this loan, another was 


effected for $6,500. 


It does appear that 
a note was discounted for that amount by 
Stone at the plaintiff's bank, but it also 
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appears that this was for the purpose of 
a renewal of a note previously given, and 
was for an antecedent debt, or at least 
the jury might have so found had the 
question been submitted to it. 

For the reason above given, we think 
the judgment must be reversed, and a 
new trial ordered, with costs to abide the 
event, unless the plaintiff stipulates with- 
in 20 days to reduce the judgment to 
the amount of the $5,000 note and the 
interest thereon. If the stipulation - is 
given, then the judgment should be modi- 
fied accordingly, and for that amount af- 
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1. Under the statutes of this state, the 
tax levied on account of the shares of 
stock in national banks held by nonresi- 
dents is not imposed upon the banks—it 
is imposed upon the shares, being assessed 
in form only to the banks, which are re- 
quired to pay the tax only out of dividends 
declared on the stock; and these stat- 
utes are in accord with the act of con- 
gress permitting the states to tax such 
shares. 

2. Whether, under our law for the taxa- 
tion of nationa] bank stock, that stock is 
assessed at a greater rate than other 
moneyed capital in the hands of individual 
citizens of the state, in violation of the 
act of congress permitting the states to 
tax such stock, is a question of fact, to 
be decided in each case by the evidence 
respecting the taxes assessed in the par 
ticular district wherein the stock is taxed; 


and, in all cases where discrimination 


against national bank stock appears, our 
laws afford ample remedy, by application 
to the commissioners of appeal and the 
state board of taxation, and by certiorari 
to this court. 

3. Our 


statutes for the taxation of 
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Mechanics’ National Bank of Trenton v. Baker et al., Supreme Court of 
New Jersey, June 11, 
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firmed, without costs of this appe 

either party. 
ratzer, C. I., 

Vann, and Landon, JJ., concur. 


and O’Brien, Martin, 


BARTLETT, J., reads memorandum for 
affirmance, as follows: I agree for affirm- 
ance, but do not vote for reduction of the 
judgment. I am of opinion that the 
transaction in regard to the discount of 
the $6,500 note amounted to a new credit 
on the pledge of the collaterals held by the 


bank. 


Judgment accordingly. 












—ASSESSMENT UPON SHARES— 


EXEMPTIONS. 






I1goo. 








shares of stock in banks do not violate 
that provision of the state constitution 
which requires property to be assessed for 
taxes under general laws and by uniform 
rules. 

4. In ascertaining the true value of the 
shares of bank stock for the purpose of 
taxation, our laws do not require that the 
non-taxable property of the banks should 
be deducted from their assets. 

5. Section 34 of the bank act of March 
24, 1889, by exempting from taxation all 
the real and personal property of banks, 
has done away with the reason of the de- 
cision in Bank v. Williams, 58 N. J. Law, 
45, to the effect that the value of their 
real estate should not be computed in es- 
timating the assessable value of their 
stock held by individuals. 

(Syllabus by the Court.) 


Certiorari by the state, on the prosecu- 


tion of the Mechanics’ National Bank of 


Trenton, for certiorari to review an as- 


sessment for taxes the capital 


stock of such bank, against Charles H. 
Baker, the city 


upon 


receiver of taxes for 
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Trenton, and others. Assessment af- 


ed. 
irgued February term, 1899, 


’ . : : Ld 
jlo, Collins, and Dixon, JJ. 


before 


Dixon, J. This certiorari brings up an 
assessment against the prosecutor for the 
: on 1,416 shares of its capital stock, 
wned or held by persons nonresident 
this state, which 


within valued at 


$83.86 per share, and taxed at 2.15 


were 
per 


nt.; the tax amounting to $2,553.02. 
1 


The first objection urged against the 


issessment is that the federal law (sec- 


tion 5219, Rev. St. U. S.) on which the 


right of the states to tax national banks 
epends permits such institutions to be 
taxed only on their realestate; and hence, 
is contended, the taxation of the bank 
- shares of stock is 
Ss assessment be levied 
pon the bank, this objection must pre- 
iil, but I think itis not such. The fed- 


eral law declares that “the legislature of 


really a tax 


each state may determine and direct the 
1anner and place of taxing all the shares 
yf national banking associations located 
hin the state,” provided that the shares 
ywned by nonresidents of a state should 
taxed only at the place where the bank 
was located; and the true construction of 
that 
wer which the legislature of this state 


r statutes will indicate this is the 


is exercised. 


Our tax act of April 11, 1866 (P. L. 


16), provided that the 
ck of every bank established under the 


1078, $ 


rso60 1 
» P O75, 8 


p- 


ts of congress, and of every state bank, 
uld be 


rd wherein the bank was located, to all 


assessed in the township or 


ckholders thereof, and it should be the 
ty of each of the banks to retain and 
y the amount of the tax assessed to each 
stockholder out of the dividends from time 
time declared, and that the tax should 
a lien on each stockholder’s shares, for 


ich the shares might be sold by virtue 


unauthorized. If 
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of a tax warrant, as directed in other 
This scheme accords with 
federal law; the requirement 


cases. the 
that the 
bank shall pay the tax out of dividends 
due to the owner of the stock being con- 
sistent with the purpose of that 
declared by the supreme 
United States in 


law as 
court of the 
National Bank v. Com. 
g Wall. 353, and First Nat. Bank v. Che- 
halis Co., 166 U. S. 440. Our later act, 
passed April 1, 1869 (P. L. 1869, p. 1149), 
modifies this that 
shall be in the 
township or ward where he resides for all 


scheme. It enacts 


“every person assessed 
shares of the stock” of any national or 
state bank “owned by him or in his pos- 
session or control as trustee, guardian, ex- 
ecutor or administrator; andin case said 
owner, trustee, guardian, executor or ad- 
ministrator shall be a nonresident of this 
state, then, and in that case, such banks 
shall be assessed to the amount of such 
shares so owned or held by nonresidents 
as aforesaid, in the manner now provided 
by statute in the case of other corpora- 
tions.” 

In North Ward Nat. Bank of Newark 
v. Mayor, etc., of City of Newark, 4o N. 
J. Law, 559, is a remark by Chancellor 
Runyon that section 16 of the act of 1866 
was repealed by this act of 1869; but that 
remark was obiter, and is not absolutely 
correct. The repealing force of the act 
of 1869 extends only so far asit was in- 
consistent with prior laws, and only so far 
as it was itself valid. 
the 
“First, in 


It was expressly re- 


pugnant to act of 1866 in 


two re- 
the place 


where the shares of resident stockholders 


spects: changing 
should be assessed from the place where 
the bank was located to the place where 
the stockholder resided; and, second, in 
changing the manner of assessing the 


shares of nonresident stockholders by 


substituting an assessment to the bank 
generally for an assessment to each stock- 
The 


holder. repugnancy in the respect 
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first mentioned gave rise to an implied re- 
peal of so much of the act of 1866 as re- 
quired the bank to pay the tax of resident 
stockholders out of their dividends; for 
such taxes would be collected at the place 
of the stockholder’s residence, and not 
necessarily where the bank was located. But 
with regard to the shares of nonresident 
stockholders no provision of the act of 
1866 was disturbed, except that requiring 
the assessor to make a separate assess- 
ment, to lieu of 
which the assessor was to make a single 


each stockholder, in 
assessment to the bank for all shares held 
by nonresidents, leaving the bank, when it 
had paid the tax out of the dividends de- 
clared, to charge against each nonresident 
shareholder his due proportion. Such, in 
effect, was the construction put on the act 
of 1869 by this court in North Ward Nat. 
Bank of Newark v. Mayor, etc., of City 
of Newark, 39 N. J. Law, 380; and, so far 
as it related to the shares of nonresidents, 
the judgment of this court was affirmed 
Law, 


by the court of errors. 4o N. J. 


558, 562. If the act of 1869, or the act 
of 1899 (P. L. 1899, p. 431, § 


has now taken its place, was intended to 


34), which 


authorize a real tax upon the bank, instead 
of a tax upon the shares, payable by the 
bank out of the dividends, that intention 
could not be carried out, for it would 
contravene the higher law of congress 
(Owensboro Nat. Bank v. City of Owens- 
boro, 173 U.S. 664), and in that respect 
the act would be invalid, and incapable 
of repealing the valid provisions of the 
act of 1866; and if, in compliance with 
the acts of 1869 or of 1899, the present 
tax has been illegally assessed, it is our 
duty, under the act of March 23, 1881 
(Gen. St. p. 3404), to amend the error, 
and to sustain the tax, in such form as 
the act of congress permits and the act of 
1866 prescribes. This objection cannot 
prevail. 

The second objection is that the stat- 
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utes violate that provision of the N 
Jersey constitution which requires p1 
erty to be assessed for taxes under g 
eral laws and by uniform rules, in t 
they provide one method of assessm 
for shares of resident stockholders, a 
another for those of nonresidents. | 
our laws do not make any substantial « 
of these shai 


ference in the taxation 


and for difference in form of assessm: 
the difference of conditions affords sutii- 
cient justification. For such a 
the and 


nonresidents may be placed in disti 


purp 


shares of residents those 
classes, and the lawsand rules applica! 
to each class would still be general a 
uniform. 
The same constitutional provision 
claimed to be violated because bank sto 
is assessed and taxed differently from 
moneyed capital otherwise invested and 
employed—as, for example, stock in trust 
But in State Board of Asses- 


sors v. Central R. Co., 48 N. J. Law, 146, 


companies. 


it was held that this constitutional injunc- 
tion did not forbid the 
property for purposes of taxation, 
which 


classification of 
and 
that the use to property was put 
formed a legitimate basis for classification. 
Although the object for which trust com- 
panies may be organized resembles in some 
features that for which banks are incor- 
porated, yet these objects are not identi- 
cal, and the differences permit the exer- 
cise of legislative discretion in classifying 
them It would not, I 
sume, be contended that the act concern- 


as distinct. pre- 


cerning trust companies (P. L. 1899, p. 
450) is in its entirety unconstitutional; 
yet its permeating design is to confer 
corporate powers which cannot constitu- 
tionally be done by special act, but only 
through general laws. Const. N. J. 
4,$ 7, par. tr. If this act is general, 


art. 


then the corporations formed under it 
stand ina class by themselves, and may 
be taxed differently from other corpora- 
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tiol On the same principle, stock in 
the various classes of corporations may 
be differently assessed for taxes, in the 
discretion of the legislature. 

Ihe fourth objection rests upon the 
proviso in section 5219 of the federal stat- 
utes which declares that the taxes to be 
levied on national bank stock under state 
laws shall not be assessed at a greater 
rate than upon other moneyed capital in 
the hands of individuals of such state. 
Ihe prosecutor claims that its stock is 
assessed at a greater rate than the stock 

rust companies. ‘The best exposition, 

nk, of the provisc just mentioned, is 
found in the opinion of Mr. Justice 
Matthews in Mercantile Bank v. City of 
New York, U.S. 138. It is to the 
effect that the clause only forbids un- 


121 


} 


friendly discrimination against national 
bunks in favor of other moneyed capital 
in the hands of individual citizens, which 
is employed in business competing with 
rail- 


national banks. Shares of stock in 


al companies, insurance companies, 


etc., state or municipal bonds, 
banks, 


they 


even 


deposits in savings although, 


. fair sense, are moneyed 


capital in the hands of individuals, are 
within the purview of this statute, 
1use there is no competition between 
capital and that invested in the stock 
But 


inks and in trust companies organized 


ational -banks. shares in state 
nder the New York statute, and capital 
oyedin private banking, were deemed 

: within the proviso, because of the 
npetitive nature of the business. 
Bank v. 173 (U.S. 


‘ust companies formed under the stat- 


See, 
Chapman, 205. 
ites of this state arealso to some extent 
competitors of national banks; and there- 
fi f, under our laws, taxes be assessed 
against the 


banks at a greater rate than that imposed 


shares of stock in national 
upon the moneyed capital represented by 


the shares of stock in trust companies, 
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the act of congress is 


shares of stock in 


violated. The 
national banks are to 
be assessed at their true value. Stratton 
v. Collins, 43 N. J. Law, 562. But each 
resident shareholder is entitled to deduct 
therefrom the amount of debts owed by 
him to resident creditors. North Ward 
Nat. Bank of Newark v. Mayor, etc., of 
City of Newark, 40 N. J. Law, 558, 561. 
The shares of stock. in 
the capital of private 


state banks and 
bankers must be 
taxed in the same manner. ‘The act con- 
cerning trust companies (P. L. 1899, p. 
450, § 29) declares that every trust com- 
pany shall be taxed in the taxing district 
where its office is situated, upon the 
amount of its capital stock issued and 
outstanding, except that any real estate 
belonging to any such corporation shall 
be taxed in the taxing district where such 


real estate is situated, and the amount of 
assessment upon said real estate may be 
deducted from the amount of any assess- 


ment made upon the capital stock of the 
company. ‘The effect of this statute is to 
impose on the moneyed capital invested in 
trust companies the same tax as would be 
ievied if every share, whether belonging 
to residents or nonresidents, were assess- 
ed and taxed for the par value thereof. 
Whether such a tax, levied in any taxing 
district, is assessed at a less rate than that 
assessed in the same district upon bank 
stock, is a question of fact, to be decided 
by ascertaining whether in that district 
there is a trust company whose shares of 
stock are worth more than their par value. 
If there is, then the national bank shares 
assessed in that district at their true value 
are assessed at a greater rate than the 
moneyed capital invested in the trust com- 
pany; the excess being denoted by the 
difference between the par value and the 
true value of the trust stock, 
Thus, if the trust company stock were 


company 


worth 150 per cent., the tax against the 
company would represent only two-thirds 
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of the true value of the stock; and in 
order to avoid that unfriendly discrimina- 
tion, which the act of congress prohibits, 
not there be 


national bank stock could 


assessed at more than two-thirds of its 
now before us 
If it did, 
the court is fully competent to apply the 
the 


March 23, 1881, already mentioned, be in- 


true value. But the case 


discloses no such condition. 


remedy. Not only might act of 
voked, but also the act ot March 26, 1852 
(Gen. St. p. 3390), by which the court is 


expressly enjoined to reduce all excessive 


taxes brought before it by certiorari to 


7 the 
law which authorizes the tax; that is, in 


such amount as is warranted by 
this case, by the federa] statute and the 
state laws passed in accordance with it. 
Moreover, the prosecutor, before coming 
to this court, might have presented its 
complaint on this head to the commis- 
sioners of appeal and to the state board of 
taxation, where ample power exists to re- 
lieve from excessive taxation. This ob- 
jection therefore fails for lack of evidence 
to support it. 

objection is that the assessed 


The last 


valuation of the shares is too high, be- 
cause in fixing it the nontaxable property 
of the bank, amounting to $292,000, was 
not deducted from its capital stock and 
accumulated surplus. ‘The force of this 
objection is derived from the provision in 
the tax act of 1869 and the bank act of 
1899, above mentioned, directing that the 
banks shall be 


the shares owned or held by nonresidents, 


assessed to the amount of 


in the mannec now provided by statute in 
the case of other corporations. The tax 
act of 1862 enacted that all private cor- 
porations should the full 
amount of their capital stock paid in and 


accumulated surplus, andi the tax act of 


be taxed at 


1866 concinued the same provision for all 
private corporations except banking in 
On these statutes this court 
held that these corporations were taxed 


stitutions. 
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simply as owners of property, and | ere- 
fore that such of their property as w s by 
other laws exempt from taxation m be 
deducted from the capital stock p in 
and accumulated surplus; leaving only 
the residue assessable for taxation. \ew- 
ark City Bank v. Assessor of Fourth \\ ard 
of City of Newark, 30 N. J. 
Merchants’ Ins. Co. v. City of Newar«, 54 
m; 4. The 


prosecutor is that as banks are to be as- 


Law. "13; 


Law, 138. argument for the 


sessed for the shares of nonresi(lent 
stockholders, in the manner provided in 
the case of other corporations, these de- 
cisions require that nontaxable property 
belonging to the bank shall be deducted 
from its assets, in ascertaining the value 
of the shares of stock, 

But the cases above cited are not at all 
parallel with that now under considera 


tion. I have endeavored to show that 


our laws do not, as they cannot, impose 
upon national banks any tax because of 


the shares nonresidents 


the s| 


belonging to 


They impose the tax upon res 


themselves; making the assessment in 
form to the banks, and emoloying the 
banks as a means of compelling payment 
wise resembles a 


of the tax. This in no 


tax upon a corporation for the property 


of which itself is the owner. ‘Those de- 


cisions are, therefore, inapplicable. It is 
settled that the act of congress does not 
require United States securities held by a 
national bank to be deducted from its as- 
sets, in determinizg the value of its shares 
(Van Allen v. 
Wall. 573), and yet such securities are not 
It is 


for taxation Assessors, 3 
taxable by the states as property. 
that 
ture, in providing for the taxation of na 


reasonable to presume the legisla- 
tional bank shares, intended to exert the 
full power permitted by congress, and 
therefore did not intend such a deduction 
to be made. If United States securities 
held by the bank were not to be deduct- 


ed, no valid reason appears for the deduc- 
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mn of other 


ink. 


on 


exempt property of the 


Indeed, since the tax is levied 


the shares as property, it 


under our constitution, that 


seems 
cessary, 
e shares should be assessed according 
their true value, and certainly that 
ilue is not lessened by the fact that some 
bank 


r laws do not tax. 


operty of the is of a sort which 
If such a deduction 
id been intended by the legislature, I 
ink some clearer indication of the pur- 
se would have been given than that now 
Part of 
roperty of the prosecutor consists of real 
estate, and in Bank v. Williams, 58 N. J. 


iscoverable. the nontaxable 


Law, 45, this court held that, under the 
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statutes then in force, the real estate of 
banks was to be taxed in the taxing dis- 
trict where it was situated, and therefore 
its value should not be computed in esti- 
mating the assessable value of the stock 
of the banks. But section 34 of the bank 
act of 1899, which governs the assessment 
now under consideration, exempts from 
taxation all propeysty of the banks, whether 
real or personal, and hence the reason on 
which the decision in the Orange Bank 
Case rested has ceased to exist. 

We find no sufficient ground for dis- 
turbing the assessment under review, and 
consequently it is affirmed with costs. 

Affirmed. 


War Revenue Official Decisions. 


UNDIVIDED PROFITS OF BANKS, 


iny part of the surplus of a bank is set over 
to the account of “profit and loss,” or “un- 
divided profits,” it must still be taken into 
account in reckoning the special tax of the 
bank. Even actual undivided profits, if 
bank 


authorities ordered to be employed in the 


they are by formal action of the 
banking business instead of being divided 
among the stockholders, must be included 
in estimating the amount of special tax 


which the bank is required to pay. 


TREASURY DEPARTMENT, } 
Office of 
COMMISSIONER OF INTERNAI 


REVENUE, ) 
WASHINGTON, D.C., July 17, 1900. 


Sir :—I have received your letter of the 
11th instant relating to the question of 
the special-tax liability of national banks, 
with reference particularly to ‘‘undivided 


profits,” wherein you say: 


We understand that many banks pay 

only on ‘‘capital stock’? and nominal 
irplus,”” ignoring any liability on sur- 
s earnings that are carried on books 
ninally as ‘‘profit and loss” or ‘‘undi- 
ed profits,” although these items may 


be the earnings of many years and may 
be quite a factor in determining the value 
of the bank's stock. 

There is no departmental ruling or 
opinion that warrants a bank in omitting 
any part of its surplus from the return on 
which its special tax is to be reckoned. 
[f any part of a bank’s surplus is thus set 
undivided 
profits, it must still be taken into account 


over, although it is called 
in determining the amount of special tax 
required to be paid by the bank. Even 
undivided profits—-i. e., moneys belong- 
ing to the stockholders of the bank, and 
which must be paid to them upon dec- 
claration of dividend—are to be included 
in reckoning the bank’s special tax, if 


undividea 


these profits have, by formal 
action of the bank authorities, been or- 
dered to be used or employed in ca: rying 
on the banking business. (See, on this 
subject, ruling 21,284, in Treasury Decis- 
ions, 1899, vol. 1, p. 1168.) 
Respectfully, 

G. W. 


Commissioner 


WILSON, 
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Mr. George B. Prest, Cashier National 
Bank of Commerce, New London, Conn. 


WAREHOUSE RECEIPTS. 
When bills for storage are taxable as ware- 
house receipts. 
Office of Comm’r, etc., July 17, 1900. 
Sir:—Your letter of the 13th instant, 
enclosing a letter from James Hay, presi- 
dent of the Merchants’ Warehouse Com- 
pany of Philadelphia has been received. 
Please advise Mr. Hay that a receipt 
given for the payment of storage after the 
taxable as a 
bill 
rendered at the time the goods 


storage has ceased is not 


warehouse receipt, but that a for 
storage 
are received on storage, or during the con- 
tinuance of such storage, is an acknowl- 
that 


received and are held on storage, and re- 


edgment certain goods have been 
quires a 25-cent stamp as a warehouse 
receipt. Respectfully, 
G. W. WILson, 
Commissioner. 
Mr. P. A. McClain, Collector 


Revenue, Philadelphia, Pa. 


Internal 


WAREHOUSE RECEIPTS. 
Definition of taxable warehouse receipts. 
Office of Comm’;, etc., July 27, 1900. 
Sirn:—I have to acknowledge the re- 
ceipt of your letter of the 21st instant, in 
which you refer to internal revenue ruling 
179, published in Treasury Decisions of 
July 19, 

letter that you do not think this ruling is 


1900, It appears from your 


clear enough in defining taxable ware- 
house receipts. 

The ruling, which you characterize as 
not “readily intelligible,” is as follows: 

A receipt given for the payment of 
storage after the storage has ceased is 
not taxable as a warehouse receipt, but a 
bill for storage rendered at the time the 
goods are received On storage, or during 
the continuance of such storage, is an 
acknowledgment that certain goods have 


LAW JOURNAL. 


been received and are held on storag 
and requires a 25-cent stamp as a wai 
house receipt. 


It should perhaps be added to t 
above, for the sake of abundant cle: 
ness, that if any other form of warehou 
receipt has been issued and stamped 
any case where a bill is rendered, the b 
itself would not be taxable as a receipt. 
Following the opinion of the Attorne 
General, the ruling of this office is th 
any instrument is a warehouse receipt 
that is issued by a warehouseman, a 
from which the fact that certain good 
merchandise or property are deposited 
his held 


some particular person or persons can be 


warehouse and on storage f 
reasonably inferred. 
Respectfully, 
G W. WILson, 

Commissioner. 

Mr. Walter C. Reid, 

Treasurer American Warehousemen’s As 
sociation, New York, N. Y. 


Secretary al 


CHECKS OF REFEREES AND TRUSTEFS IN 
BANKRUPTCY. 

Checks of referees and trustees, when give! 
in pursuance of payments in bankruptcy pro- 
ceedings, are exempt from taxation. 

Office of Comm'r, etc., July 27, 1900 


Sir:—Replying to your letter of th 


23d instant, I have to inform you that 


checks issued by a referee in bankruptcy, 
paying the costs of proceedings arising 
out of cases before a United States court 
in bankruptcy proceedings, are not sub 
ject to taxation; neither are the checks 
when the 


of trustees taxable by them 


funds in these cases are paid out. 
* ok * * * 
Respectfully, 
G. W. WILson, 
Commissioner. 
Mr. Richard Yates, Collector Eighth 
District, Springfield, IIl. 
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INQUIRIES AND CORRESPONDENCE. 


‘THIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 


t charge. 
juest is made to the contrary. 


Alternative Deposits. 


WOODHOUSE & BARTLEY, BANKERS, / 
BLOOMINGTON, Wis., July 31, 1900. 
kditer Banking Law Journal: 
Dear Sir:—Will you give Wisconsin decisions 
‘Alternative Deposits” in your next number. 


Woodhouse & Bartley. 


rhe Wisconsin decisions on the subject 
vill be given in due course; but our plan 
is to first complete, in our serial on ‘‘Al- 
ternative Deposits,” the decisions of the 
Eastern and earlier settled States, as in 
these, the law was first developed, the de- 
isions are and deal 


more numerous, 


with more varied conditions of fact. 


August 6, 1900. 

Editor Banking Law Journal: 
DEAR SIR: 
m your articles on Alternative and Trust De- 
New York 
ust you will cover the decisions in Pennsyl- 


I have read with much instruc- 


sits In and Massachusetts and 
nia as fully as the above states. 
Yours truly, 


Philadelphia. 


lhe Pennsylvania decisions will be given 
fully in a month or two. 


Note Payable at Death; Protest by 
Notary; Other questions. 


BANK OF OAKFIELD, ) 
OAKFIELD, Wis., July 20, 1900. 


Editer Banking Law Journal: 
DEAR SIR:—I would be pleased to see the 
swers to the following questions in the next 
of the JOURNAL: 


For special reasons A gives to B $500 to 


The names and places of those submitting inquiries are published, unless special 


have for hisown use as long as B lives without 
interest or other security than B’s name, at B’s 
death A or her heirs to have the $500. Is the 


foliowing note good? If not, what is? 


5500. 


At my death, for value received, I promise 
there shall be paid from my estate to A or 
order, the sum of Five Hundred Dollars, 
without interest. 


(Signed) B. 


(2) Can I, as notary public, legally protest 
notes drawn payable to me as cashier? 

(3) A holds 
which has been running a long time and the 


note and mortgage against B 
note is worn out and the back covered with in- 
dorsements (of interest payments) so there is 
room for no more. Isit safe for A to allow B 
to make 


amount, in fact an exact copy of the old note, 


new note bearing same date and 


to deliver B the old note, and indorse on the 
new note “Interest paid to date,” dating the 


indorsement? Would the new note be secured 
by the old mortgage ? 

(4) A sells a farm to B for $10,000. B pays 
$1,000 down and gets a bond fora deed from A. 
B is to pay $500 and interest each year and is to 
have a deed when he has paid $5,0co down ana 
When B has 


made two pay ments,A comesto me and wants to 


gives mortgage for the balance. 
raise the balance due him on the farm, I agree 
to advance the money as a loan for this bank, 
which is a private bank of three partners, not in- 
corporated, and wish to know who to convey 
the property to that it may be conveyed to B 
when he has paid the proper amount, without 
the necessity of making the deed from the three 
partners and their wives and the possibility of 
the property being in the hands of an executor 
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or administrator of one of the partners before 
the proper time arrives to deed it to B. 
Yours truly, 
W. E. Bristol, Cashier. 
1. A better and simpler form would be: 
“At my death, I promise to pay A, or 
order, the sum of five 


without 


hundred 
Such a not 
only valid as against B’s estate, after his 
death, but is a negotiable instrument. 

2. A note payable to you as cashier is 
a note payable to your bank and, there 
being no Wisconsin prohibitory statute, 
can be protested by you as notary for the 
bank; assuming 
owner of the bank. 


dollars, 


interest ”’ note is 


you are not a part 
If you have any pro- 
prietary interest, the question is more 
doubtful. 

3. It was held in Williams v. Starr, 5 Wis. 
534, that the substitution of one note for 
another is not a payment, and does not 
affect the mortgage given to secure such 
note. In that case four notes were ex- 
After- 
a mistake had 
occurred in executing the notes, and new 


ecuted, secured by a mortgage. 
wards it was ascertained 


notes were executed of the same amount, 
tenor and date, and the first notes can- 
celled and destroyed. 
the mortgage debt 
charged; but the 

notes were but the 


It was contended 
and dis- 
that the 
the debt 


which the mortgage was given to secure, 


was paid 


court held 


«vidence of 


and the substituting of other notes for 
the same amount was not a discharge of 
the debt. The new notes took the place 
of the old ones, leaving the indebtedness 
unaffected by the transaction. It was 
only substituting one instrument of evi- 
dence for another, without at all affecting 
the security. 

4. Have the conveyance made to some 
one as trustee 
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Excessive Loans. 


———., Ohio, Aug. 1, 

Editor Banking Law Journa/: 
DEAR SIR :—Are bank direct: 
liable individually for excessive loans, or ratl 


1Goo 
national 


for the amount in excess of the legal limit 
Has this penalty ever been enforced? © Or 
there really no penalty except the possible « 
Can y 
direct me to any cases in your journal answe 


of the department recalling charter? 


ing these questions? 
VICE-PRESIDEN1 


In the case of Cockrill v. Cooper, 86 
Fed. Rep. 7, the United States Circuit 
Court of Appeals, eighth circuit, in March, 
1898, reviewed the law upon the subject 
of inquiry. will afford a 
sufficient answer to the question above 
submitted. 


Their review 
It is as follows: 

‘“‘The question whether the directors of 
a national bank can be made to respond 
for losses occasioned by excessive loans, 
under the provisions of $$ 5200 and 5239, 
Revised Statutes, in advance of the for 
feiture of the bank’s charter, has been 
at prius. The 
authorities holding the affirmative of this 


variously decided nisi 
proposition are the following: Stephens \ 
43 Fed. 
Wade, 84 Fed. to, 


Overstolz, 771, 772: Bank v 
14. The 


which have taken a contrary view are the 


13, cases 


following: Welles v. Graves, 41 Fed. 459, 
468; Hayden v. Thompson, 67 Fed. 273 


2 


and Gerner v. Thompson, 74 Fed. 


773 
§26, 13. 

‘*The argument in support of the con 
tention that directors of a national bank 
are not liable to be sued, either by the 
bank or its receiver, for damages occa- 
sioned by excessive loans prior to a for- 
feiture of the bank’s charter, seems to be 
founded to some extent on the assump- 
tion that the right to sue the directors of 
a national bank for negligent or excessiv: 
loans is a right which is created solely by 
the federal statutes, that such a cause of 
action is purely statutory, and that before 
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the 
conditions mentioned in § 5239, including 


suit thereon can be maintained all 


a forfeiture of the bank’s charter, must 
be shown to exist. 

view 
of the scope and purpose of the statute. 
5239, 


which declares, in effect, that the direc- 


“This, however, is not a correct 


The concluding paragraph of § 
tors of a national ban« shall be person- 
ally liable for damages resulting from 
violations of the national bank act, pro- 


1 


vided they participate therein or assent 
thereto, is nothing more than a recogni- 
tion of a liability which the directors of 
such institution would incur at common 
law for unauthorized acts, as well as for 
failure to exercise proper care and dili- 
gence in the discharge of the duties of 
their office, when such acts of misfeasance 
or nonfeasance are productive of damage 
to the corporation. 
‘Section 5200, Revised Statutes, which 
hibits loans to any one person, firm or 
poration in excess of 10 per cent. of 
the capital stock of the national bank 
actually paid in, creates a fixed standard 
by which 


to determine, in many Cases, 


whether loans which have been made to 
particular individuals or corporations are 


excessive, and for that reason indicative 


of negligence or bad faith, without remit- 
t 


+ 


ting those questions to the decision of a 


jury or a chancellor, while § 5239 simply 


gives expression to a rule of the common 
law that directors who have knowingly 
assented to such excessive and unauthor- 
ized loans shall be personally liable for 
images which the corporation there- 
istains. If loans in excess of 10 per 
of the capital stock are made, the 
te obviates the necessity of deter- 
g¢ whether they were excessive and 
iking any inquiry into the motive or 
ict of the directors, other than the 
inquiry whether the loans were knowingly 
result is that 
the statute, considered as a whole, pre- 


mace or assented to. The 


scribes a standard of duty, such as might 
be prescribed by a by-law of the corpora- 
tion, without creating a new cause of 
action or altering the foundation upon 
which the personal liability of directors 
for wrongful or negligent acts ultimately 
rests or depends. 

“Viewing the case in this aspect, we are 
not able to concede that Congress in- 
tended by § 5239 to declare that the direc- 
tors of a national bank should only be 
subject to a suit for losses occasioned 
through excessive loans in those cases 
where the charter has first been forfeited 
at the instance of the Comptroller of the 
Currency. That the 
statute to the extent that it would pre- 
vent a national bank, while a going con- 


interpretation of 


cern, from maintaining a suit against its 
directors for losses sustained by acts that 
were confessedly unlawful, places the 
directors of such institution in a more 
favorable position than the directors of 
other banks which are not subject to the 
provisions of the national bank act. Such 
we believe was not the intent of the law- 
maker. Cases may easily be supposed, 


and have doubtless occurred, where a 
national bank has sustained damage by 
reason of excessive loans made with the 
approval of its board of directors, and yet 
the losses incident to such wrongful acts 
were not so great as to impair the bank’s 
capital and render a forfeiture of its char- 
ter either necessary orexpedient. It can 
scarcely be supposed that Congress in- 
tended to frame a law which in a case of 
that kind would either compel the Comp- 
forfeit of the 


corporation or directors to 


troller to the franchises 
suffer its 
escape liability for a plain violation of 
law; yet such would be the result if the 
contention is well founded. 

‘‘Without pursuing this branch of the 
case at greater length, we shall content 
ourselves with the statement that the for- 
feiture of a 


bank’s franchise in a suit 
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brought by the Comptroller ror that pur- 
pose, is not in our judgment a condition 
precedent to the maintenance of a suit 
against its directors for excessive loans.’ 


Computation of Interest. 


BLUE EARTH CITY, Minn. 
August 9, 1900. 
Editor Banking Law Journal: 


DEAR SIR:—It has been some time since | 
have troubled you with a question, so will take 
the liberty to do so now. 

I have looked through my file of your Journal 
carefully but cannot find anything just to the 
point I wish answered, though I feel that I am 
right. 

Note dated July rst 1890 on demand. On the 
back is indorsed “Interest paid to July Ist, 
1891.” 

Question: On July 16, 1891, how many days 
interest were due on this note 

OLD SUBSCRIBER. 


' 

The rule of computation is to exclude 
the day on which the time begins to run, 
and include the date of payment. The in- 
terest on the note in question has been 
paid up to the rst of July, 1891, and the 
point at issue, we suppose, is whether it 
is 15 or 16 days interest which is due on 
the 16th of July, 1891; in other words, 
whether interest is collectible for the 1st 
day of July. If we were to regard the 
note as a new obligation dated, and begin- 
ning torun, July ist, r901, then 15 days’ 
interest would be due thereon. But the 
note is an obligation dated July rst, 1890, 
and interest began to run from that time 
day 
thereafter, including July 1, 1891, down to 


and is payable thereon for every 


and including the day of payment. If 
the wording of the indorsement is to be 
literally taken as representing the actual 
fact,* then of the total 380 days’ interest 


*An indorsement of the payment of interest 
on a promissory note to the 26th of July will not 
embrace the interest accruing on that day, but 
will be understood as including the interest for 
the time which was completed when that day 
commenced. Stearns v. Sweet, 78 Ill. 446. 
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due from July 1, 1890, to and incl 
July 16, 1891, only 364 days’ interes 
been paid, namely, “to (not inclu: 
July 1, 1891;” and hence, upon a s 
ment of the note July 16, 1891, 16 
days’ interest would be due. but if, 
more likely the case, a whole year’s 
est has been paid on the note, an 
indorsement is meant to certify that 
then only 15 days’ interest would be 
July 16, 1891. We think fact 
what amount of interest has been act 


the 


ly paid on the note, 364 or 365 dai 

the controlling factor as between the par- 
ties in determining what the indorsement 
means, and whether 16, or only 15 cays’ 
But if a 


decision must be reached from the mere 


interest, is due July 16, 1891. 


light of the note and indorsement alone, 
we say 16 days’ is due July 16, 1891, on 
the theory that out of a total of 380 days’ 
interest due on the note, the indorsement, 
legally construed, only shows 364 days’ 
interest to have been paid. 


BRIEF REPLIES. 


J. C., Pennsylvania,—The act of Con- 
gress of March 3, 1869, makes it unlaw- 
ful for national banks to certify checks 
unless the depositor has money in the 


bank to meet the check. 


M. D., Texas.—If, as you say, the 
holder of the draft drawn by you and ac- 
cepted by your correspondent, failed to 
give you any notice of its dishonor by 
him, and that you have for over three 
months supposed it had been paid, you 


are released from all liability. The draft 
in question was a foreign bill of exchange, 
and should have been protested for 
non-payment and due notice given you 
thereof. 


K., Massachusetts.—The promise by 
the indorser -of the note to pay it, made 
after.its dishonor and when he knew that 
he was discharged for want of notice, 
will, nevertheless, not bind him, if it was 
made in ignorance of the fact that no de- 
manJ had been made upon the maker 





